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GENERAL RULES, GENERAL 
Rugs. 


During the July term, no application for a 
rehearing will be received, unless the petition 
be filed with the clerk, within four'days after F 
the judgment or decree is pronounced. . 

The rule of this court, relative to the fili 
‘of notes of the points and authorities im’each 
__ | tase set down for hearing, will he’seventh 

| day of October next, be amended, by substi- 
" ing in place ‘of these words, and no rehear- 











Ming shall be granted on any point which the parties 
4 ce. have omitted to furnish, in compliance with this 
’ ‘nie, the words, and if any point, not stated in the 
|} nates of either party, be made by him at the trial, 
4 | He opposite party may be allowed, if he desire it, 
four days to answer such poinis in writing. 9 Mare 
im, 641. 
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East’n District, KIRKMAN vs. ed ata " 





July, 1821. ex 
a A 
Kinewaw APPEAL from the court of the first district, th 
we. : ee  ¢a 
Wyer, Preston, for the defendant. +» William Wren, 5 a 
The affidavi Tt 
fo ee ats*it is called upon as bail of the defendant, Ha | B 
Leen? a Milton, to pay the amount of the judgment le 
poy deputy rendered in this case, in favor of the a 4 
ee tiff, against the said defendant. To eXO- as 
eucedl eat nerate himself from this demand: he com ie 
jul e1 | 
formally set tends, first, that H. Farrie, who purports 8 ke 
The | assign- deputy clerk of the district court, to have re. 
ment of the bail- ; dt 
bond; need not ceived the affidavit of the plaintiff, to hold the” 
e proven, when . ae th 
the general is- defendant to bail, and subsequently to have ; 
sue is not plead- : ; : : i oie | cE 
ed, nor the as- issued the writs of fiert facias and capasa@l | 
signment denied : ' me Cl 
satisfactendum in this case, was not an officer va 
known to the laws of the state of Louisiana, 3 
«or authorised to exercise the functions of ZA 
Clerk of the district court. The question is, a 
whether the clerk of the district court is ar | fi 
thorised “by Yaw. to appoint a deputy with a 
power to administer oaths, and issue executo- 










ry writs, I contend that he is not. The sysjy 


: m 
tem of exercising offices by deputy is essen # 
tially contrary to good policy; those men} | 
are appointed to office who are supposed to} if 
be best qualified to discharge the duties of} , 


the office. They are adequately paid by the 
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. gtate,-and the state expects, and has a right to as Oe 


expect, the performance of those duties by pene” 
| them. If! employ a lawyer to advocate my oa. 
} cause, and give him an adequate fee, he vio- 
lates his trust, by confiding my case to another. 
Besides, justice requires that he who does the 
labour of an office should enjoy the honor and 
profit attached to it. If the profits be such 


‘that the officer can live on them, beside pay- 














Pie J 


: ing his deputies for doing the duties of the. of- 
fice, they are too great and ought to be re- 


we 


duced. The state in such a case, pays more 
than an equivalent for the advantage it re- 


ee 


ceives, and the office is asinecure. But sime- 
- cures are a curse to any country and are pe- 
culiarly repugnant to the spirit of our go- 
vernment. My premises then are, that the 
exercise of public offices by deputy, is gene- 
rally opposed to good policy, contrary to” jus- 
tice, and repugnant to the spirit/of our go- 
vernment. The cpanel is reason- 
ble, that<ifie”be permitted in any case it 
must be by express law. 


Previously to the act of 1817, no one wilt 
pretend that power was granted by law, to the 





TET r Ar RF 


ee 
ae 


clerks of our courts to administer oaths, or 
issue writs by deputy. The act of 1813, or- 
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teens ganizing our courts, declares that there. shall of 

~~ be appointed in each parish,a clerk, who shall | be 

_ be sworn in the manner prescribed by the ’ | “ § 
a constitution, and whose duties and functions, ’ : 

until otherwise prescribed, shall be the same 4 pt 

which were before fulfilled by the clerks of le 

the late superior court. The act does not | a 

authorise the appointment of clerks to each 4. of 

court by:the judge, but a clerk; much less ; mV 

does it authorise’; the appointment of depuiyii " a”. 1s 

clerks, by the clerk. The previous laws in a 

speaking of the duties and functions of the | 

clerks of the superior court, invariably use the 0 

term clerk, or clerks; they no where recogs J g 

nise a deputy, nor power to perform those V 

functions vested in any other person than the fi 

clerk. te 

__» The section of the act which gives part of r 

the | Peer which has been exercised in the C 

present ca by a deputy, is, in these words, ( 

« That the clerks‘of the-superior and county t 









courts, be, and they are hereby-authorised ti | | 
take affidavits, for holding debtors to special 
bail.” Act, July 3, 1805, sec. 8, The act 
which gives the remaining power, which has 
been exercised in this case, that of issuing 
writs of execution, prescribes the very form 


“ 
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of those writs, and in directing how they shall Ess Distriet. 
























' July, 1821, 
2 be signed, declares thatthey shall be signed, w-~ 
} = «8. Hiclerk.” Act, 10th April, 1805, sec. 14. — 
YER. 


The important functions exercised by de- 
puty, in the present case, could not then be 
legally exercised by deputy, previously to the 
| act of 1817. Does that act grant the power 
4. of exercising them by deputy? It does not. 
; When we look at the terms of the act there 
| 7°. is not a donatory term contained in it. It is 
a prohibitory act altogether. How powers 
can be granted by prohibitory terms, is to 
me inexplicable. I think the English lan- 
| guage does not admit of such a solicism. 
When we look to the object of the law, we 
find that it was not to create new officers, but 
to prescribe regulations of ‘a prohibitory cha- 
racter, with regard to officers already legallyo/ 
created; to prescribe the compliange Jwith 
certain formalities as a precedeftt condition 





to their exercising the’ fuiictions of their of- 

The application of the law of 1817, is seen 
and felt without applying it to the deputies of 
clerks. It is applicable to the deputy ofthe 
attorney-general, and to the deputies of the 
sheriff, which our legislature thought it ne- 
Von. x. 17 
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grt cessary to create by express statute. Our — 4 q 
~~ legislature in enacting these deputies by ex. “77 
a press statute, it seems to nie, have, by implica- | 

tion, prohibited other officers from acting ya | 

deputy on the principle, énclusio unius est ers | | 

clusio alterius: In numerous instances, the ; : a 

legislature have given power to public offs | 

cers to act by deputy. They have even pro- _ 
vided that a deputy may be appointed to the — 
inspector of the fevee. Acts 1816, 112. As 
to pilots, Acts 1806, 100. If they deemed exe ~ 

press legislative provision necessary to au- a Pe 
thorise so trivial an officer, to act by deputy, 
is it not conclusive that an important officer 


Ween. 


charged with our liberty and property, cannot 
confide such a trust to a deputy without le- 









_ gislative provision ? _ on 
Se The mode of reasoning, I presume, by |  ,, 
which they arrive at the conclusion, that pow- i 
er is grantéd to perks to appoint deputies, * 

by the act of 18T this kind, The 


clerks were in the ei of acting’ by ‘deput a ae 
previously to that act, to the knowlege of 7 
the legislature. By speaking of deputies ge- 
nerally in that act, it is presumed they intend- BP sec 
ed those who. were employed in practice,as 7 4, 
well as those who were authorised by law; «— 


eS See 
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that therefore, by implication, they sanction- Bein isis 

ed what had been done, and then existed. wow 

To this I,answer, that those deputies who —— <a 
were employed in practice, without the pre- — 
vious authority of law, were wrongfully and - 

- illegally employed, and that the legislature 


cannot be supposed by implication, without 





























‘express words to sanction that which was 
__.wrong and illegal. Indeed, I think I might 
-* advance it as a sound principle, that offices 
cannot be the result of implication, they must 
be enacted by express words. 

It is urged that the security in the bail bond, - 
cannot take advantage of the fact that the af- 
fidavit was not received by an authorised per- 
son, hor the writs of fiert facias and capids ad 
sattsfaciendum, issued by a person authorised 
to sign them. On this point I might e enlarp 















much, but cannot persuade myself 
necessary. Our statute of h : 
‘ fidavi the avery fourdation ‘of the bail, of the 
_Panthority ‘of the sheriff to-arrest the defen- 
© dant. If he be arrested without an affidavit, 
7 he isnot in legal custody, but in false impri- 
_ sonment. The bail bond, like every other 
_ bonds miist have a consideration. « Its true, 
‘7 | consideration is the discharge of the defen- 
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dant from legal custody. «His discharge from 


false imprisonment is no consideration, it is 


bond founded on such a pretence’ is therefore 


without consideration, and void, both as to | 


principal and security. ‘ 
The authority quoted from the English law, 





the duty of the sheriff without a bond. A_ | 


% 





% 


that the security cannot take advantage of 


the want of an affidavit, is not adverse to this -- 


conclusion. By the English law, bail was de- 
mandable before the statute requiring an af- 
fidavit. That statute required an affidavit of 
the amount of the debt, not as the foundation 


of the demand for bail, or a condition prece- . 


dent to obtaining it, but merely as a direction 


to the sheriff, as to the amount of bail. See 1- 
Burrows’ Rep. 332. But our law is different, 


il could not be demanded before the sta- 
tute. “Its the very foundation of that process. 


It requires“thatan affidavit shall be made as 


a condition precedent to’ arresting the defen- 


dant. With regard to the writs of execution ae 


it is still more clear, that the security may 
take advantage of the want of, or defect in 
them. The very condition of the bond is 
that the defendant shall surrender himself in 
execution. If the executions are signed by 
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game as if no executions:had been issued at 
all, and no-legal executions haying been issu- 


"ed, the defendant cannot legally surrender. 
himself in execution. “It is legally impossible — 


for him to break the condition of his‘bond. It 
is therefore not forfeited, and the security can- 
not be rendered liable. 

The consequence of the decision, I de- 
mand, is urged against it as a strong argu- 
ment. ‘The argument ab inconvencienti, should 
have but little weight ina question of pure 
law. The consequence may be, that in 
very few cases, creditors who have resorted 
to the severe process of arrest against their 
debtors, may be remitted to those debtors 


& again, instead of compelling their securities 
to pay their debts for the friendly, generous” 


act of releiving them from prison,.~~Some 
creditors who hoped to secure their debts 
from.those, who do.not~owe them, will be dis- 


ment to those who do, This, in my opinion, is 
a very small consideration. The evils conse- 
quent oy a contrary decision are far more se- 
rious. The statute requiring an affidavit, to 
hold to bail, was intended to protect the liber- 


pointed, and compelled to resort for pay- 


133. 


persons not ‘authorised: to sign them, it is the East’ District. | 


July, 1821. 
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East’n District. 
July, 1821. ; 
~~~ false imprisonment. But however solemn the 


- That aet requires ‘that-the acceptance of the 
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aa ig 
z. 4 


ty of the citizen, by the pains of perjury, from the: 























asseveration of a person, to that which is false, the ) 
he cannot be convicted of perjury, unless j it not 
















be received by a person authorised to adms | Ir 
nister oaths. Now it is impossible that acount |. for | 
of criminal jurisdiction, on an indictment for a it 
perjury, could convict the accused for a false | en 
oath, received by a person of so dubious ate a on 
thority as H. Farrie. This court then, br m a. that 
ciding that an oath so taken is sufficient te | “” 
hold to bail, would break down the barrie . oe 
which the law has erected between the liber: ee 
ty of the citizen, and oppression under the aid 
forms of law. uae 
If the act of 1817, authorises the clerk to | ?F° 
appoint a deputy, H. Farrie has not been ap- mn 
“pointed in the manner prescribed by thaf m 
act,fior,has he complied with those requisites i 


of law, whieh authorise him to act as a deputy, | 
deputy shall be recorded “on the day. OF 
which he is presented as such, and takes the 
oath of office, in the office of the clerk of the 
court. . The evidence, shews, that thig has not ? 
been done. The third section of an act pass-» @ 
ed the 6th of February, 1815, prescribes that 









OF THE STATE OF LOUISIANA. 





the oath of office, of officers of limited jurisdic. Past» Distice = 


tion, shall be recorded in the clerk’s office of ww ~w 
the parish. The evidence shews that this has — 
_ not been done. Ta 


7 In the next place, I have urged as a reason 








' for remanding the cause to be re-tried by the 
ae district court, that the judge of that court 
| compelled me to trial on Saturday, in viola- 
tion of the established rules of practice of 
| {hat court, with regard to fixing ordinary 
a causes for trial. I am answered, that judg- 























| ment is demanded against the bail, by motion, 
| and that Saturday is fixed for the hearing of 
‘motions. This court have decided .in the 
case of Labarre vs. Fry & Durnford, that “ the 
proceeding against bail is, in its nature, an 
| original action, and that the bail is entitled __ 
‘ | to the same privileges on the trial, as if suit” 
| had been commenced by petition. Jt/Ke 
} every feature of an original suit,exe¢pt that it 
} is carried on by weijsethotice of a motion, 
a" tead of theofdinary petition.” The court 
say, further “ proof is required of the obliga- 
7 tion, on which judgment is sought in the same 
. | manner, asin the commonase: of a promis 
} sory note ; judgment is given for the first time 


¥ 


7 on this proof, and an appeal lies from it to 
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East'n District. this court.” The court then solemnly decidg 


- July, 1821. 
Pp, 


KirKMAN 
vs. 
WYER. 


that the bail is entitled to a jury. They de 
eided the same principles in the case of the | 
State vs. Montegut and others, “ that a — 
mary proceeding must be a legal one, that. | 
summary and arbitrary were not synonymous 
terms.” On the authority of these decisions, of 
I maintain that the proceeding against bail 
when contested by him, loses the characterg [ 
a mere motion, and becomes the contestatita es 
the Roman law. The suit is at issue by ourlaw, | 
and is governed by the rules of practice em | 
tablished for other suits at issue, and is em. — 
titled to all the privileges belonging to them | 
The last point on which I rely, in exoner 
ation of the bail is, that the assignment by the 
gheriff to the plaintiff, was not proved on the 4 


“trial. I urge this point, on the supposition | 


that the bond has ‘ven regularly taken, pays — 
able to the sheriff. Dythe bond is legally 
taken, payable to the” Neri of course, the. 
sheriff must assign it tr the plaintiff, in on ve 
to enable him to rezover judgment. The 
question is, whether the proof of that assigm 7 
ment was necessary on the trial. It-is eon J. 
tended that it was not, in this particular case, 

because I adimit the assignment by not’ de- | 
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nying it in my answer. This reasoning is® 


founded on decisions of this court, in effect, 
that if facts are alleged in the petition, and 
not denied in the answer, they are to be taken 
for confessed, on the trial. This was cer- 
tainly stretching logic to its extent, especially 
when we consider, that if the defendant had 
filed no answer at all, the allegations.in the 


petition, except in particular cases, would not 


have been taken for confessed, but the plain- 


tiff would have been required to prove them. 
But the decisions are not applicable to the 
present case. In this case before the court, 
there is no petition; there are no formal alle- 
gations to avow or disavow. By answering 


one thing, we do not admit others, because 


they are not alleged against us. I boldly sayy 
no person Can see in my. answer, an ffl 


of the assignment of the bail bona ess he 
is predetermined to 8ee it” ~~ 

It is-next-co | ed, that it is not necessary 
to prove the execution and assignment of the 
bail bond in any case. [ maintain, that it is 
necessary in every case. It was deemed ne- 
cessary in England, from whence we derive 
the principles of our bail; because, it was in- 
variably practiced. The English statute re- 


Vor. x. 18 
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Tay ite quired, that the assignment should be proved 4 iw 
w~ by two witnesses. 1 Sellon’s Prac. 176. Ithag | ° 
Keen’ been.the invariable practice, in this state, to " 

Wwen. : ct 
prove the execufion .and assignment of the . ¢ 
bail bond. The plaintiff'seems to have deem. : aa 
ed it necessary, in the present case, in requir ; 
ing of me the admission of the execution of | 
the bond, for surely no reason can be given 2 
why proof of the execution of the bond must — g 
be made, if proof of the assignment can be | : 
dispensed with. The proof of the assignment — g 
was peculiarly necessary in the present case, © ‘a 

. bo 

because the bond purports to have been ass * 
signed by a deputy-sheriff. We do not know a 
7 all the deputies of the sheriff, and could not y | 
Ns know, therefore, whether the bond was as- — - 
| / : of | 
~~ \egosigned or not. But one thing we do know, tak 

. which is fatal to this action, that‘a deputy- 

sheriff catinot assign a bail bond. See Strange’s “4 

—. - Reports, 60,the*ease of Ketson vs. he In a 
the case already cited, “ofLabarre vs. Fry & 


Durnford, this court have said, “ that proo is . the 


keep eins con 
required of the obligation on which judgment a 
is sought, in the same manner as in the com- | 
ss assi 

mon case, of a promissory note.” Now, who a 
ever recovered judgment as assignee of a pro- 6) 


missory note, without proving the assignment? 
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But why search for authorities in support of Pats Disses 


a principle founded on the first axiom of our “ve a 
law of evidence. “He who claims the exe- eo 
cution of an obligation, must prove it.” Civ. — 
Code, 304. A record of court, or notarial act 
| under seal, proves itself. A bail bond is nei- 
|. ther. The sheriff’s officer is obliged to re- 
ceive it, in whatever place he arrests the de- 
fendant, if security is offered. 
€ There is still another ground on which I 
| rely with considerable confidence, for the ex- 
oneration of the security. In my opinion, the 
bond in the present case, was not taken in 
pursuance of the statute. If so, it is void. 
See Pennington’s Reports, I beseech the * 
court ta examine, attentively, the 10th section 
of the act of 1808, under which this bond was 
| taken, and decide this point. This bonds ~ 
. payable to the sheriff and assigned,k him. 
That act does not authorise the sheriff to take 
the bond payable _ so-himself, and the fact, 
nothifig 18 said of the assignment, proves, 
conclusively, that the statute contemplated a 


sits ra 
eg, 












bond, payable to the plaintiff, of which no 


tt 


assignment was necessary. The act declares, 
that if the condition of the bond shall appear 4 
ta be broken, judgment thereon shall be ren- 





vv t+ 


East’n District. 
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sheriff, for the use of the plaintiff. 


Iam supported i in this construction of the “| 
10th section of the act, by its comparison with 
the 13th section, relative tothe prison bounds, _ 
The 13th section declares expressly, that the . 
bond shall be given to the sheriff; the 10th 7 
does not; the 13th section declares, expressly, | 

~ den 


that the bond shall be assigned; the 10th 
does not. So the 12th section of the act of 
1805, commonly called the ne-exeat law, ex- 
pressly declares, that the bond shall be taken 
payable to the sheriff, and shall be by him 
“assigned. So the English statute prohibited 
sheriff from taking the obligation to any 





person, on himself, and by the name of his 
office. I Sellon ba’s Pra ractice,~128. If our legisla- 


ture had intended to follow thése statutesama_ us 
she 


principle, they would have followed them in 
words. But by prescribing a bail bond, with- 
out mentioning to whom payable, they mani- 
festly intended, that it should be taken pay- 
able to the person interested, the plaintiff in 


dered against the security. If the legislature 7 
we had intended, that the bond should be taken a j 
payable to the sheriff, they would have declar. ’ 
ed, that the bond should be assigned, or that | 3 
judgment should be rendered in favour of the ’ 
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‘ 038 s East’n District. 
the cause, by prescribing a bond on which, if ® ‘ily, 1821. 


broken, judgment should be rendered for the wv ~ 
plaintiff, they manifestly intended a bond “ws. 
to which the plaintiff was obligee. Sucha eas 
bond has not been signed by my client, and 


however he may be sued on his contract with 
























the sheriff, he cannot be prosecuted by mo- 
tion, as bail of the defendant. 

If the objections [have made to the demand 
of the plaintiff, render ‘this a doubtful case, 
surely the court will incline in favour of my 
client. In every case, melior est conditio possi- 

" dentis, and how much more so in the present 
case, when my client is called upon to pay the 
debt of another, merely on account of the ex- 
cess of his generosity. It is true, I have insisted 
upon strict law, but this court will not depart 
from strict law, nor permit ministerial officets 
to depart therefrom. If they do, they,at-once 

: cut the cable on which every mann the com- 

munity has anchored “his” fortune, and launch 
Vinto an ocean of lawless uncertainty, whose 





shores we shall never see. 


Livermore, for the plaintiff. It is objected, 
that the plaintiff is not entitled toa judgment 
against the bail, because the affidavit was 
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July, 1821, 


“~~ cause, the writs of fi. fa. and ca. sa. were signed 
—— by him, and not by the principal clerk. Qn 
YER, 


has not been brokefi. 
With respect to the first objection, I will 
. not deny, that the power to administer an oath, 


provision of law. Clerks of courts are pro- 
perly ministerial officers, and are not compe- 
tent to administer oaths, except in the pre- 


But the power to take affidavits, in certain 
_ .cases, is given to them by statute. As minis- 
— terial officers, have they not a right to act by 
“deputy? Generally, this is a right attached 
me officers, and it is a right which 
can only be confined by statute. The right 
of a sheriff to appoint-a deputy, is incident to 
his office. 9 Rep. 49. And although this 
has been sanctioned by an act of the legisla- 
ture, it does not follow, that he would ,not 
: have had the right, independent of that act. 


We find, that in the superior courts of West- 
minster-hall, most of the clerks have deputies. 


East'n District. sworn to before the deputy clerk, and be. : 


the first ground it is contended, that the bond ~ 
is void ;-and on the second, that the condition 


being a judicial act, cannot be extended to ~ 
mere ministerial Officers, except by express 


sence and under the direction of the court, 
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Here they have been always known, and 
have been considered as duly authorised to 


act for the clerks. The act of 1817, sec. 27, 
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his deputy. iil 


_ yexatious arrests, by requiring some proof, 


concerning the practice of the courts, ‘ex- 
pressly recognises them, and requires, that 
they should be sworn, and a record made of 
their appointment and acceptance. *. It is said, 
that this action applies ‘only to the deputies 
of the sheriff and of the attorney-general. 


- The statute speaks of the deputies of “ officers 


of the courts.” This must mean more than 
the sheriff, for he is but one; and I find no 
statute which gives to’ the attorney-general 
the power of appointing adeputy. His office 
is neither judicial nor ministerial; but it is a 
trust and confidence which he cannot transfer. ° 
Supposing then, the appointment to be legal 


I submit it to the ¢ourt, whether the power. 


given by statute, to the clerk, to take’ affida- 
vits, must. not be considered. s“extending to 


pasate! 


A 


ut, supposing the affidavit to be insuffi- 
cient, or that there was no affidavit, the ob-« 
jection cannot be made in this stage of the 
proceedings. The object of the act, in re- 
quiring an affidavit, is to save persons from 
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that something is due. It is a provision, 4n- f ha 
~~ troduced for the defendant’s benefit, and may y: 


‘be waived by him. If arrested without an | 


affidavit, or upon an insufficient affidavit, he. 
may apply to the court to be discharged, or he 
may give bail, and apply to have. the bail 
bond delivered up to be cancelled. If we do 
neither, he admits the previous proceedings 
to be regular. Upon this application he would 
be entitled to his discharge, because there - 
would be no evidence of the debt. But ifhe. 
appear and plead, and the cause proceed to 
a final judgment against him, the debt is then 
established by the highest evidencé. The 
acts of 1805, and 1807, 1.Martin’s Dig. 474, 
480, being in pari materia, may be resorted to, 


~ for’ the purpose of interpreting the act of 1808, 





and té Shew that the intention of the legisla- 
ture, fiftreqyiring an affidavit, was merely to 
-satisfy- the’ of thé existence of,the debt. 
By the two first of these nets, the defendant 
was permitted to shew, by evidence, that thé 
facts stated in the affidavit were untrue, and 
to be discharged upon proving this to the sa- 
tisfaction of the judge. But if he suffered the - 
proper time to pass, he is precluded. Upon 
the trial of a cause, if a deposition be. offered 
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fn evidence, which has not been properly. 


tion, if made in proper time. 
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taken, it will not be admitted if objected to, 


for it is no evidence; but if no objection be 


made at the time, the party against whom. it 


is offered, will be precluded from shewing this 


on motion'for a new trial, or upon an appeal. 
This question hasbeen expréssly decided in 


England, upon-the statute, 12G. L. é.29, This — 


statute requires, that an affidavit shall be made 
of the cause of-action, and that the sum 
sworn to shall be, éndorsed on the’ back of 
the writ, “for which sum or sums so endorsed, 
the sheriff, or other officer, to whom such writ 
shall be directed, shall take bail, and for no 


more.” Upon this it has_been held, that the 


bail bond is not avoided, where there is no 
affidavit of the cause of action, or the sum. 
‘sworn to is not endorsed on the back* ofthe 


writ, or the sheriff takes bail {orp bre than 
the sum sworn. to and 1 endorsed--on the writ. 
1 Burr, 330, g Wil. 69. 1 H. Black. 76, But 
é court will discharge the defendant on mo- 
I‘am unable to 
comprehend the distinction which is attempt- 
ed to be made between the English statute 
Before the act of 1808, the defen- 
dant could not be held to bail without proof 
19 


and ours. 


VoL. x. 
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East’n District. a o8 “4 + 
Fuly, 1821. of an intention to depart from the territory; 


wy~ and by that act, an affidavit of the debt was 
= required. After the statute of 12 G. I. an affi- 
— davitof the debt, and an endorsement of the 
sum sworn ‘to was required, in order to au- 
thorise the sheriff to take bail, and the sheriff 
was prohibited from taking bail without the 
affidavit and endorsement. Whatever legal 
power, therefore, the sheriff had before the 


~ gtatute was taken from him, and the arrest of 























the defendant, where the provisions of the 
statute were not complied with, was as illegal 
as if bail had never before been required. 
This is proved by the discharging of the de- 
fendant on common bail, for want of a suffi- 
cient affidavit. How can the affidavit requir- 
\\ved by our statute, be considered as a condi- 
tion\precedent, more than the affidavit requir- 
ed by the, English, statute? It is said that 
the affidavit ‘is-th@gvegy foundation of the bail. 
This is a mistake. The debt is the founda- 
tion, and the affidavit is merely required ar 
evidence. This, like all other evidence, may” 
be dispensed with by the party against whom 
the evidence is required. As to the doctrine 










of want of consideration, the gentleman oughit ’ 
to know, that it has no application to bonds. ° 
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Another objection taken to this bond is, early, 182 
that it is made to the sheriff, and not to the ~~~ 
plaintiff. The bond required by the act is paar 
WYER. — 


a bail bond; and when the legislature speaks 
of bail bonds to be taken by the sheriff, it 
must be presumed, that it is with reference 
to the system of laws from which they have 
been introduced, and that a bond to the she- 
riff, by his name of office, is the bond intend- 
ed. Besides, it is a settled rule of law, that 
courts will not decide against a long course of 
practice, unless that practice be most clearly 
against law. , 
The above are the only objections which 
go to the right of the plaintiff to recover from 


_ the bail. These which remain to: be consi- 
dered, respect only the right to,have the pre- 
sent judgment affirmed, and the real purpose~ 


of the defendant, Hamilton, which isdefay. 
It is said, that the conditign of the bond has 


, Zi 1 p 
not been broken~because no writs of execu- 


ion have been issued. The condition of the 
bond is, “ that in case the defendant in action, 


shall be cast in said trial, that he will, pay, 


and satisfy the said condemnation of the court, 
or surrender himself in execution to the 
sheriff” The objection is, that no legal exe, 
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~~ for the defendant to have surrendered him- 


KIRKMAN 


v8. 


WYER, 


‘wo 


execution, even if no writ of execution had 


been issued. The writs of fi. fa. and ca. sa. 


were signed by the deputy clerk. The issu- 
‘ing of these writs, is a mere ministerial act, and 
-as such, may be done by deputy. Great stress 


is put on the circumstance of the legislature - 


having prescribed a form for the writ of fierie 
facias, and that itis to be signed “S. H. clerk.” 
Whereas, the fi. fa. in this case, is signed 
«“ H. Farrie, dy. clerk.” Independent of the 
act, the signature of the clerk would nof be 
required. The writs of fi. fa. and ca. sa. are 
borrowed from the common law, and we find 
froiithe form given by Blackstone, that they are 
not signed by any clerk, ‘but tested by the 
chief justice’ Phis, and the seal of the court, 
mark their authenticity. The form of the writ 
of capias ad satisfaciendum is not given by 0 
legislature, nor is it required that it should 
be signed by the clerk. The question concern- 


ing the appointment of a deputy clerk, cannot 
be material in this instance; for the validity 
of the'f. fa. cannot be brought in question in 


self in execution. I believe, however, the © 
defendant might have surrendered himself in - 
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4 that 
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this stage of the proceedings. 
that a writ of ca. sa. has regularly issued after 
the lapse of time allowed, and that it has been 
returned: non est inventus. If the writ of cd. sa. 
issued irregularly, it might have been quashed. 
But it is too late to contest its regularity af- 
ter the return. 

It seems, however, that this cause was tried 
on Saturday. It is not alleged that any injury 
was sustained by the defendant on that ac- 
count, except in point of time. But delay was 
wanted, and the refusal to grant it isalleged 
as an act of tyranny and oppression. The 
observations of the court, in the case of the 
State vs. Montegut, are quoted, to shew that 
‘summary and arbitrary are not convertible 


terms ; but certainly summary and dilatory , 


are not synonymous. The arguments of th 

court in Labarre vs..Durnford, are also,qut ted. 
The arguments of the court are-to.be consid- 
ered with reference to thé matter before them. 
rre vs. Durnford, the question was, 
whether the bail was not entitled to a jury to 
try a fact in issue between the parties. It is 
true, that injustice should not be done in sum- 
mary proceedings, and that where good ‘cause 
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ean be shewn for delay, it should be granted, 
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some good cause could be shewn for putting 
off the hearing: Can the prayer for a jury 


have any further effect, except so far as is im 


cidental to the summoning and return of a 
jury °? Certainly it would defeat the intention 
sthe legislature to sustain this objection. 

The next objection is, that the assignment 
of the bail bond, was not proved. The bond 


_ purports to be assigned-by the sheriff, andis | 


returned with the writ, as is prescribed t 


act. The assignment of the bond, and the re- | 
turn are by the same deputy, and the bond thus — 


returned, with the assignment on its back, has 


always since remained in the custody of the — 
court, as a part of the record. Under these — 


The bail is entitled to.the | 
‘same privileges on the trial as if the suit had 4 
been commenced by petition. “ But it does T 
not follow that he is entitled to have the cause 
tried in the same order as other causes.” The — 
act gives to the plaintiff the right to have judg. 5 
ment, on motion against the bail, after ten — 
days notice. Upon the expiration of the ten | 
days, the bail may appear and shew cause 
why judgment should not be rendered against 
him, and it would be the duty of the court to | 
decide immediately upon the matter, unless 
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evidence of an assignment of the bond is be- 
fore the court; and that the English’ rule, 
which requires proof of the assignment by 
witnesses, is not applicable to this case. The 
difference is,-that here the bond makes part 
of the return; whereas in England it remains 
in the sheriff’s possession until it be assigned. 
Certainly there is prima’ facie evidence in this 
case, that the bond has been assigned. 


| . A further answer to this objection is, that the 


assignment was not in issue between the par- 
ties. Evidence is to be applied to the issue, 
and what is not disputed need not be proved. 
The statute requires proof of the breach of 


the condition, even where the bail makes de- - 
fault; and this is proved by the sheriff’s re- 


turn upon the ca. sa. In case the bail did ri { 
appear at the expiration of the ten days, the 
plaintiff would not have been obliged to prove 
the execution of thé bond, the assignment, 


\ |, Mor any thing else, but that the condition had 


been broken. But the bail may appear and 
answer, may deny that he executed the bond, 
may shew that he was a minor, under curator 
ship at the time, or that the ca. sa. has not been 
tetarned, or any other matter which may shew 


circumstances, I conceive that the ‘highest 2=st's Distiew ae 
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East's District. that he is not liable; and any matters of fact 


July, 1821. 
aa dA 
KIRKMAN 


Views. 


which he may put in issue, he is entitled to | 
have tried, and by a jury ifhe please. He § 


" cannot, however, require the plaintiff to prove | 


any fact which he does not deny. The only 
matter put in issue by the answer in this:case 9 
is, whether W. Wyer did execute the bail bond, ‘ 
and whether that bond be good or void. - Itis 
substantially the plea of non est factum. Under d 
this plea the plaintiff has only to prove the — 
execution of the bond, and need not prove the : 


writ or the assignment by the sheriff. Peake’s 7 
Ev. 269. The defendant contends, that the | 


assignment by the sheriff must be proved in | 


the same manner as the endorser of a promis } 
sory note is bound to prove the hand writing — 


of the first endorser, upon the general issue of | 


“noh assumpsit, or nil debet. The cases are very 


different, The rules of evidence upon this — : 
subject ofproving the hand writing of the first } 


endorser are taken from the common law; | 


and that proof is required by the same rule 
evidence, being applied to the. pleadings. 
The plea of nongassumpsit not only denies 


the making of the note, but also the title of — g 


the plaintiff. If the note has not been endor® — | 


ed to him, then the law raises no asswmpst 
from the defendant to him. 
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The last ground of defence is, that a deputy 
sheriff cannot assign the bail bond; ‘and to 
prove this, a case in Strange is cited, which 
proves the precise .contrary, for it is there 
Jaid down, that the under sheriff may assign 


| the bond in the sheriff’s name, but that the 


ander sheriff’s clerk cannot. The under 
sheriff is the sheriff’s deputy, and all official 
acts of the sheriff may be done by his deputy. 


Martin, J. This is an action ona bail bond; 
against the original defendant and his bail; 
there was judgment for the plaintiff, and the 
defendants appealed. 

They contend that the jadgment ought t 
be reversed. sit 
. 1. Because, in the original suit, the oath 
required by law, previously to the defendant 
being held to bail, was not made; before the 


_ tlerk, or jadge of the court, or any person au- 


thorised by law, to administer it; consequenté 


ly bail wae irregularly required, and the bond 


is void. So no legal fi. fa. or ca. sa. issued, 
therefore; the bond, if not void, is hot broken. 
2. Because, the present suit was fixed for 
trial, and tried contrary to the rules of the 
district court. 


Vou. x. 20 
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3. Because, the assignment of the bail bond : 


was not proved. 


1. The plaintiff and appellee replies that 
the oath was properly taken before the depu- 
ty of the clerk of the district court, ‘and if 
this was irregular, the objection is taken too 
late. 

2. The rule of court, alluded to by the de- 
fendants, does not apply to the present case, 
and the plaintiffhad a right to have a jury 


impannelled instanter. 


3. The assignment is admitted by the plead- | 


ings; the only issue being bail or not. 
4. If it ought to be proven, this ought to 


_ have been required in the district court, and 





a non-suit claimed. After a general verdict, 
every thing requisite must be cai to 
have been proved. 


5. The present suit is under the act of : 


1808, 16, sec. 10; no assignment, or at: least 
no proof of it is required, and the court is di- 
rected to give judgment, on proof of the breach 
of the condition. This act differs from that 
of 1805. If the plaintiff objected to the suf- 
ficiency ofthe bail, he was required to file his 
objection within ten days. If none were filed, 
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he was precluded from any recourse against 
the sheriff, and the bond was assigned. Un- 
der this act, the proceedings are for the be- 
nefit of the sheriff, as well as the plaintiff. 


I. Clerks of courts have had deputies ever 
since the establishment of the American go- 
vernment in this country; and the act of 1817, 
appears to have recognsied such deputies. 
The clerk and the sheriff are the only offi- 
cers which the legislature may have had in 
view under that act. The attorney-general 
is not an officer particularly attached to any 
court. It seems to me, to be too late now to 
call in question acts done by a deputy clerk. 

A deputy clerk may do all acts which his 
principal can; the administering of an oath, 
though pretty generally done by a judge, does 
not seem of itself to be an act strictly’in the 
province of a judge. He pronounees a formula, 
and certifies that the party swears; this certain- 
ly is not exclusively a judicial act, and does 
not require the exercise of more judgment 
than many acts performed by ministerial offi- 
cers. I think the affidavit was legally taken 
by the deputy clerk. 


There were aregular fi. fa. and ca. sa. in 
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East’n District, the cause. Such writs may be issued by a — | 


deputy; and when he pursues a form prescribs 
ed by law to his principal, he’ follows it mutatis 
mutandis. 

The entry on the record, that the person 
acting as deputy clerk, was sworn as such, and 
his deposition, that he has constantly acted ag 
such, shew him to be deputy clerk de facto, 
and his acts as such are entitled to credit, even 
if an informality was shewn in his appoint. 
ment. 


II, Judgment is taken, according to law, 
against bail on motion. In such a case like 
that of a rule against syndics, why they should 
not be ordered to pay a sum of money, the 
proceedings are in asummary way; that isto 
gay, a trial or hearing is without a formal set- 
ting down of the cause, but the party at the 
trial or hearing has every advantage which is 


enjoyed in a case commenced by petition. , 


Meeker'’s ass. vs. Williamson & al. syndics. 7 
Martin, 315. I think the case was regularly 
brought on. 


III, There was not any need of the proof of 
the assignment of the bond, as the general 
issue was not pleaded, and the assignment 
was not denied, 
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I think the judgment should be affirmed with East's Distnet. 


costs. 


Matuews, J. The grounds relied on by 
the appellant for a reversal of the judgment 
are: 1. Want of authority in. the! deputy 


clerk, to administer the usual oath on which 
bail may be required. 2. A violation of the 


rules of the district court, in the trial of the 
case against the bail, and want of proof of the 
assignment of the bail bond by the sheriff. 

I believe it may be laid: down as an undeni- 
able fact, that the clerks of the different courts 


of the late territorial government, were in the 


constant habit of acting by deputy, wherever 
their convenience required it. The same 
practice has prevailed under the state govern- 
ment; without its legality or propriety having 
been ever before called in question. It has 
then been a custom coeval with the American 
government of the country, and even were we 


\1_ to allow that it originated ‘in error, the maxim 


would then (if in any ease) apply that commu- 
nis error facit jus. | am of opinion with judge 
Martin, that this custom has been sanction- 
ed by the legislature in the act relative to de- 
puties of the officers of our courts. 
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.* a District. Being satisfied with what has been express. ‘ 
~~ ed on the subject of the right ofa deputy to 7: 
KimKMaANn . " is ; the 

wes perform all the duties which may appertain to | — ve 
W#®, the office of his’ principal in conformity with d 
the general rule, that gue facit per altum, faci — 
: a lark 
perse, and also with that part of judge Martin's lida 
opinion, which relates to the trial of the case : y 
in the court below. I shall barely remark that 
: é refe 
as the.execution of the bond is not denied, or - 
rather seems to be admitted, on the part of atit 
the bail, the plaintiff was not obliged to prove © 7 
the assignment of the sheriff. See Peake’s oe 
Evidence, 269. tits 
: It is therefore ordered, adjudged and de- 2 
. creed, that the judgment of the district court the 
be affirmed with costs. A 
add 
. lan; 
DE ARMAS CASE, ante 123. 1 
but 
A rehearing /Mazureau, the attorney-general, as amicus te 
denied, 





curie, made application for a rehearing, in this} | 


ge 
case, on the following grounds. o 
1. The decision is, to all intents and pure lati 


poses, a definitive judgment. No appeal can | jud 
be had against it. lad 
As such, it ought to contain a reference to 
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the particular law in virtue of. which it: was 
~ gendered. 

Now the truth is, that it refers. not. particu- 
larly to a law, but generally to the third: Par- 

_ ida, which contains 616 laws. 

‘Which of them is the particular one that is 
referred to? 

- It is obvious, that the requisite of the con- 
stitution has not been complied with. 

The necessary conclusion is, that the deci- 
sion is null, as being unconstitutional. .Con- 
stitution of the State, sec. 2, art. 4. 4 Martin, 463. 

% 2. The offence of contempt is unknown to 
t the Spanish laws. 
Advocates were bound to be modest; to 


oom FT ee OD wren Ss SF F al 


-_— 


language. ‘ 
They could be suspended for diversseauses ; 
but those causes are all declared‘and enume- 
rated in different.laws; and constitute each a 
s separate offence. ‘They are no where de- 


scribed under any general name or appel- 





lation. And an appeal was allowed of the 
judgment that ordered the suspension. Vil- 
ladiego, 250, n. 26. Partida, 3, 6,7, 11, & 12. 

3:: The Spanish law forbids the judges to 
suffer lawyers to speak to them in an insolent 
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address courts in a respectful manner and_ 
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-manher; but, ‘in that respect, the law is not gan 
_ penal. It only contains instructions to the | fers 
' judges; i in order to.sdve them from i incurring | a 
contémpt. »Partida, 3, 4, 8: Villadiego, 251, | . pra 
n. 50. ab I 


With the same motive, the law forbids alo | ma 
the judges to live with any advocate: or to | ed 


tary, Recopilacion de Castilla, 6, 2,59. : jud 
It cannot be sdidyI suppose, that the law | he 
yer or advocate, who is suffered to do either 7 
the one or the other, is guilty of contempt | pu 
The judge’s duty is to forbid it; andifit } act 
is persevered in, then, but not until then, the | on 
provision of the Part. 3,6, 7 may be applied} 
not as a punishment for contempt, but dsa | ud 
punishment for the breach of a positive - nol 
particular law. abs 


4. Admitting the offence of contempt to be gre 
known to the Spanish laws, and thereby pe | ce: 
nished in the manner laid “in the ‘decision of i 
this honourable court; the statute of the state ‘L 
lias, with respect to the punishment; répetiled J 












the Spanish laws. a 

The true rule is, I believe, that the new | 
laws, providing on the same subjects asthe | Pa 
old ones, in a different manner, repeal them 
virtually. 
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This holds chiefly in penal cases; for the ae ie 


game offence cannot be punished in two diff wv~ 
De Aamat®’ 
ferent manners. | cask. 
. The rule besides, is laid down and put into 
. practice in the Recopilacion de Castilla. 2,1, 3. 
Now, De Armas was, according to the rule 
made by the supreme court against him, charg- ° 
ed with the offence of contempt, and from the 
judgment, passed after hearing him, it appears 
* | he was found guilty of it. 


— ee eS Ole 


oo = 


r « An offence of that description can only be 
punished by fine and imprisonment. See an 
act to’ organise the supreme court, &c. passed 
en the 10th of February, 1813, sec. 13. 


_ Martin, J. observed that the rehearing was 
not prayed for, with the hope of shewing they” 
absence of guilt in the defendant, nor onthe 
ground of the punishment inflicted-b€ing ex- : 
cessive. a 

» 1, Phatthe.case relied on by the counsel, 

Gray & al. vs Laverty, 4 Martin, 436, in order 

to establish his first position, (viz. that the 

jadgment of this court is unconstitutional and 

" null; the reference being only to the third 

@ | Partida) proves the ecentrary proposition, even 

p | inthe case of a judgment, which contains no 

|} Vox.x. 21 


— _ Freeh UC 
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of the judge, in case he may be prosecuted 
therefor, may make a strict enquiry; but'a | 
court who is required to reverse a judgment, 
may fairly conclude, even when the reference 
is obvious, that it was impossible for the judge 
to make it, on the score of his having been 
ignorant of it. So, a good judgment, rendered 
according to the light of the judge’s under. 
standing, must be supported.” 

The absence of any reference at all does 
not, therefore, render the judgment null. 

The judge may not be ignorant of the law 
on which he pronounces; he may well re 
collect the very words of it, and yet not re- 
member the number of the chapter, nor the 
page of the text; and the volume containing 
it may beout of his reach. There are certain 
parts in the staté,in which a particular vo 


judgment is grounded, may not be withina 
circle of one hundred miles. Will it not suf 
fice there, that the judge should refer to the 
particular law, by quoting its very words, or 
referring to the particular volume which com 
tains it ? 


lume, containing the texttaldaw~on which a V~ 
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“ When it (the reference) is not | 
“~~ made, those who are to pass on the conduct — 
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The framers of the constitution foresaw ©*st’» District, 


this, and required the reference to the par- 
ticular law, as often as it may be possible; 
but the reasons in all cases. 

«© The ignorance of a particular law,” said 
the court, in the case quoted by the counsel, 
« is possible, in a judge not bred to the pro- 
fession; it may exist even in those who are; 
but it cannot be presumed, that a judgment 
was rendered, without the judge knowing the 
reasons which determined him.” Jd. 464. 

In the present case, the law on which the 
judgment is grounded, is referred to by the 
volume which contains it, the third Partida, 
and by its contents, viz. that which forbids 
the judges to suffer the arrogant and indeco- 


rous language of lawyers; and the clerk as-_,. 


sures us, he informed the defendant, when,he 
permitted him to take a copy of the judgment, 
that the court had made enqtiryfor the vo- 
lume, andfindingthat it was not within its 


| / reach at the moment, observed the reference 


might be extended at leisure. 

2. That contempt. of court is an offence 
noticed by the Spanish law. Judges are di- 
rected so to demean themselves, that their 
authority may not be contemned: que no les 
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nasca en desprectamento. Part. 3,4, 8; as Lopez 3 : 
expresses it, quod honori suo contemptus non.ges na 
























neretur; or according to the Roman law, ¢! 4 of 
contemnt patiatur. ff. 1, 18, 20.. “ This,” pros! » 8 


ceeds the Partida, “ would be, if any one was 4 or 
to argue before them with arrogance, con so | lis 
bervia. Loco cttato. ra th 
Lawyers, who demean themselves contemp. 4 th 
tuously before the court, may be suspended, } fe 
The laws, cited by the counsel, contradict hig — Pi 
assertion, that the causes, for which suspen- | 
sion may be pronounced, are all declared bi 
and enumerated in different laws, and no : au 
where declared under any general.name of | Ti 
appellation. — fe 
If the judge, by his sentence against any of 
~ lawyer, on account of his ill fame, or any ge 
other: just: cause, 0 por alguna razon derecha, pe 
forbid ‘him to practice, he will no longer be tu 
_ permitted to practiee. Part. 3, 6, 11. be 
If the judge forbid any Yawyer-to-practice . 









before him, for any just cause, por alguna razon WJ 


derecha, during a fixed period: as if the law- is 
yer be tedious, contradictory, or for speaking he 
too much, or for any other like cause, for ab 

guna razon semejante destas, henceforth he may | . W 


not practice. Part. 3,6, 12. | 
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Lawyers should not interrupt each other, a : } 


1 norshould they make use, in their arguments, ~~~ 
. | of any improper or indecent expressions, &c. = 
/ ( Those who conduct themselves, as is here 
o ; ordered, are to be treated with respect, and 
. | ‘listened to by the judge; and he may prohibit ° . 
* | those from speaking before him, who conduct 
. | themselves otherwise: e a los que contra esto 
‘e. fectessen, puede les defender, que no razonen ante el. 
ja Part. 3, 6, 7. 

| .- 3. That the Spanish law, which thus for- 
| | bids the judge to suffer any contempt of his 
; authority, is a penal one. For it cannot be car- 
ried into effect without inflicting some pe- 
nalty. And a lawyer guilty towards the court, 
, of any contemptuous action, expression or 
gesture, may be instantly punished, by sUS+ 
pension, at least; and nothing, as is. gta- 
: tuitously asserted, requires the judge’ to for- 
bear punishing, till the offenc repeated. * 





4, Bhatno statute of this state has repealed 
/\L7 those parts of the law of Spain, which author+ 
. F ise a court to punish the contemptuous ’be- 
haviour of a lawyer, by suspension. 

yf A statute is said ‘to repeal a former ong; 


? when it is contrary theretorin matter. Leges 
| posteriores, priores contRARIAS abrogant. - It» is 
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and 2 Ph. and M.2, which provides, that “all 


_ gtatute be different, if they be neither contra 


CASES IN THE SUPREME COURT 





not enough that the latter statute be different 


in its matter, it must be contrary. 

The statute of 33 H. 8, 3, provided, that 
any examined before the king’s counsel, who 
confesses treason, shall be tried in the county 
where the king pleases, and it was held to be 
repealed by that of 2 Ph. and M., which di- 
rects that all trials for treason, shall be ac- 
cording’ to the common law. 11 Co. 63, a. The 
reason is apparent; for the latter statute di- 
rected. that all trials for treason, which in- 
clude those of persons mentioned in the 
statute of Hen. 8. should be in the course 
pointed out by the common law, and this was — 
contrary to the provision of the statute of H.8. 

A statute is also said to repeal a former one, 


where it enacts a thing inconsistent with it. 


So the statute of 1 Ed. 6,2, which provided, 
that “ process shall be in the king’s name,” 
was held to-have’been repealed by that of 1 


ecclesiastical jurisdiction of bishops, &c. shall 
be in the same estate as to process, as it was 
in the time of H.8.” For the two provisions 
were inconsistent. 12 Co. 8, 

But though the provision of the latter 
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ry nor inconsistent, the former statute is not Taly, pe 


repealed. ww 

As if by a statute, an offence be made in- — 
dictable at the quarter sessions, and a subse- 
quent one makes the same offence indictable 
at the assizes, the former statute is not re- 
pealed ; because the provisions. of the latter 
are neither inconsistent, nor contrary with 
those of the former. Both statutes then may, 
and ought to stand in force, and the quar- Vids 
ter sessions and the assizes shall have con- 
current jurisdiction. Bl. 89, 90. 

And if the two statutes may be reconciled 
together, the former shall not be held to be 
repealed. 

So the statute of 16 R. 2, 5, providing that 
a person attainted on a premunire shall forfeit. 
all his land, was held not to repeal the stattte 
de donis as to land in tail, J he“issue in 
tail. 11 Co. 636. — 

The statute of5 El. 4, whe provided that 

y none should use a trade, without being an ap- 
prentice, was held not to repeal the 4 and*5 
Ph. and M. which directed that no weaver use, | 
&e. 6 Co. 196. ; 
The statute of P. and ©. directed the for- 
feiture of any woollen cloth or kersies, wove 
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wm exercised the trade for seven years. That of 


a Elizabeth repealed “all the statutes, hereto. . 


fore made, and every branch of them, as'touch _ 


or concern the hiring, keeping, depending, 


working, wages or order of servants, workmen, » 


artificers, apprentices and labourers, or any 


of them, and the penalties, and forfeitures: 
concerning the same, shall be, &c. repealed, — 


utterly void, and of none effect.” 


Yet Cogeril, having had judgment for a for- 


feiture, under the statute of P. and J, Plash- 
feld, the defendant, brought a writ of error to. 
- weverse it, on the ground, among others, that 


Elizabeth ; sed non allocatur. For, looking into 
.,, the statutes, they may stand together; and it 
fas.said that a latter statute in the affirmative, 
shall nv ake away a former act, and the ra- 
ther, if the former. be Particular, and the lat- 
ter general. Griffin's 3 case. 6 Co, Ne 
This case places the rule (that where 
legislative will has once been expressed, its 
"binding force shall continue till it be unequi- 


vocally recalled) in the clearest point.of view. — 


For, in the preamble of the latter statute, the 
intention of parliament is formally expressed, 
? 


the statute relied on was repealed by that of 
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that “the substance of as many of the said Wa. ae M, 


laws (the former) as are meet to be continued, ~~~ 
; ; De Arma? 

shall be digested and reduced into one sole a 
Ss law and statute.” “Clothiers, woollen-cloth 


weavers, cloth-workers, are mentioned as  — 


























tradesmen, who are the particular objects of : 
the statute. 

a In the criminal law, where the utmost ri- 
gour prevails against the extension of offences, 3 
and punishment is so strictly guarded against, | 
(we find it established by numerous decisions) 
that a positive statute does not repeal the 
common law, and the state prosecutes either 
on the statute, or at common law. 

a The 19th section of the first judicial act of 
1813, provides, that the superior courts shall 
have authority “to punish all contempts by oy” 
fine, not exceeding fifty dollars for each 





fence, and also by imprisonment 
ing ten days.” ancegi 
Now, here are“ho negative words. The 
"substance of the new act may well stand with 

that of the Partida. The two provisions are 









| not contradictory, and may fajrly exist to- 
} gether. 

| The above provision is literally copied 
from the 17th section of the act of 1805, chap- 
Vou. x. 22 
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tory of Orleans, to punish contempts. Yet f 


that court did not think, that the authority 
given them by that act, deprived them of the 
power of striking off attornies ‘from the foll, 
much less of suspending them. See judg. 
ments of that court, 1808, 1812, and 1 Martin, 
129. 2 ed. 305. 

Judge Moreau and Mr. Carleton, the two 
gentlemen, who under an act of the legislature, 
have lately published, The laws of las Siete 
Partidas, which are still in force, in the state of 
Louisiana, have preserved the laws of the 
third Partida, under consideration, as unre- 
pealed by any law of the state. 

_~ Indeed, who can say that a Spanish judge 
“Would consider as incompatible, the authority 
given him by the third Partida, to suspend a 
lawyer who indulged himself with indecorous 


danguage towards him, anidithat of sending to 


prison any other individual taking the sat 
liberty. 

The judges of England do not think thei 
power of punishing contempts of their autho- 
rity, by fine and imprisonment, incompatible 
with that of punishing by a suspension, such 





ter. 26, 2 Mariin’s Digest, 116, which gave au- : | 
we thority to. the superior court of the late terri. 7 
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attornies as are not restrained by a 
duty, from the indulgence of angry passions 
in the exercise of their functions, in the pre- 
sence of a court, 

In what state of this-union are the two 
powers considered as incompatible ? 

That nothing was said of the law of the 
Recopilacion de Castilla, which forbids judges to 
live with any advocate or notary—it not being 
easy to discover in it any bearing upon the 
question under consideration. 

That, upon the whole, after a most minute 
investigation of the reasons adduced by the 
counsel, nothing was discovered in them that 
gave rise to the least doubt, and consequent- 
ly no rehearing ought to be granted. 


Matuews, J. said that he assumed it, 
incontrovertibly true, that according/to the 
Spanish laws, an advocate may be punished 
by suspending him™ from the exercise of 
sprofession,” before a court which he has 
offended by arrogant and contemptuous be- 
haviour. And that these laws (so far as they 
are not repeaied by the legislative authority 
of the,late territorial and the present state 
government) establish rules of proceeding in 


sense of as ‘n: District. 
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case, it is contended, that the laws of Spain, : 


on the subject, are virtually repealed by the 


17th section of the judiciary act of 1813, in 
which it is declared, that “the supreme court — 
shall have power to punish all contempts by 
fine, not exceeding fifty dollars for each of — 
fence, and also by imprisonment, not exceed. — 


ing ten days.” 
provision of the act abrogates and repeals all 


former laws authorising punishment for con-— 
tempts, it is necessary to resort to known and — 


established rules of abrogation and repeal. 
The first is, that old laws are abrogated and 


repealed by those which are posterior, only 
““when the latter are couched in negative terms, 
or are 80 clearly repugnant to the former, as . 


to imply ‘avhegative. Second, a particular 


law is not repealéd bya: mare general . 


law, unless there be such repugnane' 


tween them, that they cannot both be com @ 


plied with, under any circumstances. Thirdly, 
if many laws be made on the same subject, 


which are not repugnant in their provisions, — 
they ought to be considered as one law and | 


so Construed. 






all cases similar to that of the present. Ip 4 | 
opposition to the correctness and legality of 
our proceedings against the offender in this : 


To ascertain whether this 
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In The slightest application of these rules, to we ge 
’ the case under consideration, will shew most etinet 

ig | evidently, that the Spanish Iawa, which "cis" 

in, | relate to the deportment’and government of 

he advocates, are not repealed by the act of the 

in | _ legislature relied on. as having produced this 

rt | effect. So faras it relates to punishment for 

by |  contempts, it is not couched in negative terms, 

if. nor is the matter contained in it, so repug- 

j. | nant to former laws, as to-imply a negative — 

ig | he law which forms the rules of conduct for ” 

ll advocates, and provides the necessary sanc- 

n. | tions for keeping them orderly and decorous, 

@ | and preventing insults and contumely to courts 

L. of justice, is particular, being limited to a cer- 

d tain class of citizens; the section of the act 

ly: cited, is general, and relating to all persons, 

6, and the provisions of both may be easily con. 

43 | plied with. Considered as one law, prowiding 

- for different things, there is clay repug- - 

al nancy between the special atid’ general inact- 





fahid each-otight to have its due effect. 
Is it not a sound legal axiom that there 






can be but one kind of punishment, for one 
st, and the same offence ? Contempts committed 

by persons who do not stand in any particu- 
-Jar relation to the court, may be punished by 
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East’ Disteiet. impri r by both fine and im! 
Pity, 1981. fine or imprisonment, or by nd im. | 


“~~ prisonment. An officer, such as an attorney” 
=" and counsellor, is punishable by suspension, 
from the exercise of the functions of his office,” 
in the court which he has offended by arto: 
gance and contempt; and when the offence, / 
as in the present case, has been committed, 
under colour of his profession, I think it most J 
proper, that he should be punished in relation | ‘ 


to his office. 


As the judgment is not complained against — 


on account of the severity of the punishment, ” 
it is useless to express any opinion on thal 
matter. F 


— 


“ey asia LECESNE vs. COTTIN. 


‘ 
‘ 


An appeal lis» Appear from the court of the first district. — 
from the dis- Nee e 
charge of a rule 


+ a Pe Mani This case was before us last ] 


shew cause why 


he does not te- snoring, and remanded-tosthe, district cope 94. 


lease attached 


property. __ Jartin, 424. Soon after its there; 


The garnishee 


has aright ‘ore defendant’s counsel suggested, that the sheriff | 


tain funds at- 


tached in his ’ = | 
hands, thousn 2A, at the defendant’s request, been farnish- ” 


oe ee ain, ed with an alias attachment; and a bond, with — 
pressly admit his 


having any— sufficient sureties for the performance of the | 


having neglect- 


ed to auswere judgment, having been tendered him, he had 
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East’n District. 
refused to release the attachment, whereon a Tulyy 182 


; rule was obtained, that the sheriff shew cause tinal 
7 why he refuses to release, according to the — 
CorrTim. 


%] 11th sec. of the act of 1805, and the 3d of 


1} that of Jan. 28, 1817. 
by After argument, the rule was hockarsal 
d, Me . * e 

the court being of opinion that there was no 
st q 


} specific property attached, susceptible of be- 

ing delivered on bond: nothing being attach- 

ed but rights and credits, which, ia their na- . 
st | ture, are untahgible, and therefore not sus- 

nt, | ceptible of being bonded. From this deci- 

at | sion the defendant appealed. 


The plaintiff and appellee contends — 


|, 1. That the decision is not such as is ape * 4% 
_pealable from, and relies on the 11th sec, of 
the act organising the supreme.courf. -Part,8, 


93, 13. Fortier vs. Brognier.* 3 ai 17. 
| Chedotewu’s heir vs. DD: mi uz 7 . 521. 
2. Thateifanappeal lies, the decision is 


Z Mvorrect, the garnishee, though interrogated 
riff F 







Fon oath, having made no declaration of any 
sh- ; " . 
hl money due by him. 
|. The defendant and.appellant urges, that a 
4 q defendant isentitled, at any time before trial, 
ad 


{‘o a release, and to the discharge of the gar- 
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nishee, by giving bond. 1 Martin’s Digest, 
which cannot be procured without a lien 
tachment. 


‘} 

Eee 
+ ae etling 
be 


~ I, The injury which a defendant in attache | 
ment sustains when his funds are wrongfully | 
withheld from him, especially when a suit is | 


continued till evidence comes from Europe, 
may occasion his ruin, and is, in my opinion, 
a grievance irreparable ; and I think an ap 
peal ought to lie i in such a cage: 


II. The guegished having. failed'to answer, 


admitted he. had funds Of the defendant: sufh- 


cient to cover the plajntiff"s ’s claim; this ete 
titled him to keep so fnuch from the defen- 
-dant, till the latter released him from his lia. 


~pbility, * by giving bond to the sheriff, and the 
“Seninstince of the property-attached, being 
rights’ édits ‘untangible, as the judge 
a quo says, soreness the release of 
the garnishee. Funds, in 






test 


person, are as useful to the owner as any 


of tangible property, and he ought not to be | 


restrained from the use of them, where he 
tenders that security, on the giving of which, 
the law has provided, that attached orm 
shall be released. 
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4 Frese think, that we ought to reverse _ pet 
the judgment of the district court; reinstate ic 
_ the rule dis¢har d; and remand the case, 99 
} with directions tothe judge, to proceed pete i 
on according ts to law. 
Watiews: OA ‘defendant in. attachment, 
has a fight to obtain:a release of his property 
_which may have been seized, by giving bond 
to the sheriff, with sufficient surety to defend 
the suit and abide thé judgment of the court. 
1 Martin’s..Dig. 516. This releasé may be 
required at ‘any time before trial, and if re- 
fused, may work an irreparable injury to the 
defendant, by depriving him of the.use of his 
property and funds. It is true, I believe, that 
the sheriff must judge of the sufficiency of the * ° ee 
security of funds, and take it at his peril, a8 I 


ee ee ee i ee 


~~" 





/ 


we mt AON ad 


- 
= 


ee VO Pe 


‘case of bail. In the one cdg, the pers mf of 
‘the defendant is discharge a custody, 
‘and in the other, iigepPOperty i is released from 
ire: and whether the attachment be exe- 
cuted by areal levy on property, or by stop- 
ping the funds of the defendant in the hands of 
his debtor, I ean see no good reason why. the 
latter should not be released, so as. to allow 
them to be recovered and used by the owner, 
Vou. x. 23 
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jude 
























we x gas in the same manner as he would be autho . 
~~ ed to take anddispose of his property, on git | tor 
— ing surety, as required by law. I theref 
i ee » ie 


concur in the opinion delivered by judge } he. 
Martin, being satisfied with the reasons of | é 







which it is founded. oR 


It is therefore ordered, adjudged 4nd’ 


creed, that the judgment be annulled, avoided ype 
and reversed; the discharged rule reinstated, | dug 
and the case remanded, with directions to the | a 
judge to proceed thereon according tolaw. , |. the. 
» abil 
Moreau for the plaintiff, Seghers for the de - ther 
fendant. " mer 
a 
« | cou 
SHAUMBURG ys. TORRY § AL. SYNDICS, : | the 
Na APPEAL from the court of the first districk I 
dant cede his “\ § oug 
ab pay z Makan, J. On the 8th of June, 1820, the 1 the 
eek the bull plaintiff obtained judgment against the pre- | sim] 





brought in Sent insolvents, who, on the. I: 12th, presented 
their petition for a sutrender of their property™ 






to their creditors, and obtained a stay of at ¥ 
proceedings against them. Afterwards thé | | Sha 
judgment was signed and recorded. * J juds 
The plaintiff was ordered to be placed a | { bona 

as a 


a creditor on the tableau of distribution, as'4 q y 
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| : judgment, and consequently, mortgage credi- 
tor of the insolvents. ‘The syndics appealed. 






¢ ” the time’ of the surrender, and order of stay 
of proceetlings, there was not any complete 
/ judgmen against: the insolvents ; that the syn- 

‘| dics hada right to be heard against the judg- 
. ment given, aud .be allowed to shew, that it 






gught, not. to have -been signed ; and when it 
was completed by the signature of the judge, 
| the, present in8olvents had begun to have the 
ability of standing in, suit as parties, and 
- therefore, the plaintiff, who was not a judg- 

ment creditor, at the time of the surrender, 

could not have become 80, except on a Call of 
the syndics into court. 3 Martin, 204. 


| ought to reverse the judgment, and order, th 


& | the plaintiff be placed on thé tableat as a 
* | simple creditor, and. that» ight to pay 





posts"in both.court® 


a J. The judgzaent obisined b 
2 yuag y 









; | Shaumburg being incomplete, for want of the 
} judge’s signature, at the period of th> cessio 
" | bonorum by the insolvents, gave him no benefit 
; | %a mortgage creditor, and cannot alter his 


I think the district court erred, and that we 
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They contend, and [ think’ justly, that at Tome Wate 
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go a situation in relation to other creditors, wh se: | de 
w~ credits were equal to his at the time of com . ca. 
— Sai mencing suit. je a fel 

4 Torry & aL. : , 

d ee It is therefore prdgied. adjud; ed. and de 
creed, that the judgment of the distri¢ ¥ 
be annulled, avoided and reversed, Moa 
the plaintiff be placed on the tableau ofd dix: @ 

to 
tribution, as a simple creditor, and that he, , 
pay costs in both courts. . : : 
Hoffman for plaintiff, Eustis for defendant 
Xiedtiices * 4 ai, | tl 
LABARRE vs. DURNFORD. 4 
Phe voiding  Apreat from the Courtiof. the first distrie, | a 
or formal deli- : R 
a, caer Marti, J. This case was lately before us, — 
by Tete 9 Martin, 381, and was remanded fora new * 
| ec, Pi trial. It is an application-for judgment against | Q 
en een ae jotice. The defendant, in his an | 
 gwer, deniet thks sealed and delivered the. 
bond; averred that no bail Was" ‘prayedfor; | 4 : 
that the sheriff was not authorised by law to © : 
take or demand any, neither did he take 7 ; 
any bond in the legal form: farther, that the 


original defendant, J. or Jacob Fry, was never 
arrested by the sheriff; that all the proceed-_ | 


é 


ings were irregular,nor was any judgment ren- é ] 


Fi 
f 


























t 


co Se) cd 





Phor that his attorney should require the she- 


. require it, in cases in which it is by law to be 
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dered on said suit, nor was any legal writ of Ess District 


5 July, 1821. 
ea. sa. or fi. fa. issued; that admittingthe'de- www 
fendant became bail, he is not bound to pay ae ‘ 


any money whatever; that Fry, the ie Doanrono. 


defent fit is dead. 


following" facts were found by a jury— 





The defendant did not put any seal of wax 
to the bail. bond. Instead of a seal, are the 
letters, L.S. There is no other seal. There . 
is no proof of Fry’s death. 

There, was judgment for the plaintiff, and. 
the defendant appealed. 

The defendant assigned as errors, apparent 
on the record, that no proof was given of the 
assignment of the bond by the sheriff, and that 
the fi. fa. issued four days after the judgment. 

1. The sealing, or formal delivery of a bond 
or obligation, is not required by any layeor 
the state. ue 

2. Nothing renders it necedetry, that the 
plaintiff's should pray for bail in the petition, - 


riff to demand it. The officer must, ‘himself, 


taken. 

3. A bail bond in the regular form appears, 
and the sheriff’s deputy has sworn that J. Fry 
was arrested. | 
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East'n District, 4, We find on the record, regular proceed, ; | 





July, 1821. a > 
\-w ings to judgment, and a fi. fa, and ca. sa, Foor 
: MAMRRE 5, We have lately decided, that the ‘signa, | th 
DURFFORP: ture of the sheriff to a bail bond, is a matter 9} de 
of record, and need not be proven. #4°* =| «ge 
6. I do not know that any thing: prevents q to 
the execution from issuing till ten daySafer } en 
the judgment is signed ; though the party may 
appeal and stay it. In such a case, it would: — th 
be staid in the sheriff’s hands. : a ot 
I think the judgment ought to be affirmed PE 
with costs. a. 
ta 
Martuews, J. I concur in this opinion. | pl 
It is therefore ordered, adjudged and de- . 
creed, that the judgment of the district court “ 
: % be affirmed with costs. a a 
Workman for the plaintiff; Hennen for the 
defendant \ - | to 
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gai st ag 
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SEGHERS vs. HANNA’S SYNDICS. 


Former judg» Martin, J. We have granted a rehearing to 


; ci 
: ies plaintiff, who suggests, that the court over- ea 
looked a clause in the agreement on whichhis | i 


claim is grounded, making its effects to depend 
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on the approbation of the parish court. An ap. ** 


the rule to obtain; and it is urged, that if we 
do not think that tle parish judge erred in 
* refusing to approve the agreement, we ought 
to have directed a judgment of non-suit to be 
entered.” Ante, 54, ) ee” 
Whatever*may have been the intention of » 
_ the plaintiff in obtaining the rule, the apparent 
pbject of it was to obtain an order for the 
payment of the specific sum claimed; the 
byndics do not appear to have been willing to 
take on themselves, absolutely, to fix the 
plaintiff’s compensation, and were willing to 
submit to the decision of the court, if the time 
of payment was extended, but an approbation 
of the compensation by the court, they did 
require. 4 
The parish judge does not appear to me 
to have considered the caseas/Statding be- 
} fore him, as one in Which he was to enquire 
Witifo the value of the services and ascertain 
the compensation due, but one in which a spe- 
cific claim was made. It does not appear to 
me that he erred; and the only modification 
that we can make to our judgment, and which 
we should do, is to reserve to the plaintiff his 
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probation which it was the primary object of ~~ © 


stn Distiiet, 








Secu’ 

vs. 4 
Hanna’s 
S¥NDtIEs. 
























184 CASES IN THE SUPREME COURT 









East'n District. right to have his services enquired into, and — 


July, 1821. : 
~~ and a compensation madé*therefor, accord. 7) a 

o e “t é rs € 
rm ing to law. The jiidgment must thérefore “7 ~ 
Hawna’s 






sxxpics. be reversed, and ours.a judgment of non-suit; 

















the costs of appeal to be borne by, the estate, Le | 
| with 

Martuews, J. I concur in the épinign "for the dise: 
reasons adduced. s ae oe Ge eT 
it is therefore ordered, adjudged’ and de- . 
creed, that the judgment of the district court — a ? 
be annulled, avoided and reversed; and that a 
there be judgment of non-suit; the costs of ~ teh 

mn ri 


the appeal be borne by the estate. 4 
Seghers for plaintiff, Denis for defendants, wt of 


See ceed % ey sum} 

" “| woul 
ee DUNBAR vs. NICHOLS. 

Way | not. 

i ain Rs from the court of the first district. T 

relies on pre- vec t 


onic must Marri Ka The plaintiff demands the res- 
i bees want of cission of the sale of slave he bought from - 
sina ial oe oye, the defendant, on account of ‘her having betsy, 
cio by thecourt. attacked with an incurable disease, at the 
| time of the sale. She being dead since, the 
defendant pleaded the general issue only.— 

There was a verdict and judgment for him, 


and the plaintiffappealed. 
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Our attention is first arrested by a bill of ¥s District 







. July, 182hs 
9} exceptions, to a partyof the judge’s charge, in re - = 
} which he said, that “in the opinion of the “ae 3 ¢ 
Be NicHous. ‘i '. 


| court the plaintiff was not founded,in his e 
| right of action, not having filed his petition 
‘ within six months after the discovery of the 
























disease.” 

The law has vikowidea defendants with the 
plea of prescription, that they may use it asa 
shield, to protect themselves against unjust 
claims, not to use it as a weapon to destroy 

just rights. The party who uses it in an un- 
righteous case sins greviously, and the court 
neither can or ought to supply the want of it, 
ex officio. When the plea is not made, the pre- 
sumption is, that the defendant thinks it 
would not avail him at all, and that he can- 
not righteously avail himself of it. 

The district court,in my opinion, erred in 
recting the jury to disregard the 

| right, on the ground that exercised too 

| late,and -thitik-the _ judgment ought to be 


versed. 









Proceeding then to discover what j sail 
ought to have been given below, I find the 
evidence contained in two depositions ; after 
} the proof of the execution of the bill of sale. 
VoL. x. 24 
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ret District. Dr. Smith deposes, that in the summer 


~~ 1818, he thinks in Augggt, he examined th 
~~". ‘slave, and told th plaintiff he could neithe 
aa * eure. nor'relieve her. The ailment appe 
ed to be an enlargement of the mesentey 
gland, of long standing. The plaintiff desired 

* — him to attend her as well as he could, and if 


she died, to open and examine her. She 










¥ 





died soon after, and on opening the body he 
found the mesenterie gland in a scirrhous 
state, and very much enlarged ; it formed a 
solid tumour about six inches long, and af 
least three quarters of an inch in diameter—_ 
The uterus was diseased and contracted, 
He is satisfied the malady must have existed 
six months before her death. From his own 
view, and the declarations of the slave, he 





thinks it must have existed two years. 
Cobler deposed, that the wench was brought 
to the-defendant’s plantation, in the latter part 
of Februarys-¥818,.and was there about two 
months. About the first “of March; a i 


tiffcame there and bought a negro man, w 





wife was desirous of going with him. She 
was sick in the house, when her husband was 
bought. The plaintiffafterwards bought her, 
when she was working in the field; the wit- | 




















the 


tio! 


he 
she 
he: 
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: the 
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er | 4 sess understood - iff did not buy her: -_ 
: a at first, 0 on account of her sickness, | The wit-— , 

ness is not g physician, and cannot tell whe- 

isease e-be curable or iucurable.. She 

edmtwo d y& on ‘ie defendant’s planta- a 

¢ | tion.~She complained of a dysentry, which 

rhe | he does not think, inewrable, and he thinks’ 

ous | she was well cured when the plaintiff bought 

her. 




























da 

at | “d 
aad The bill of sale bears date of April 24th, 
ed. | 1818. 
ted Admitting there cannot be any doubt that 
wn the slave died of a disease incurable, in the 
he | month of August, 1818; and that the disease 
existed at the time of sale, whether it might . .« 
rht not have yielded to the healing art, if medics ot 
art | aid had been procured in the months® 
v0 | June and July, is a question’ sy,for 
| solver A~jury-was prayed. for Below 
) resum mption is, found for the defendant, 2. 











| . We canr it that they 
fr, did not attend to the srits e, and 
t- in such a circumstances # ‘not easily 





distrust their verdict. 
I conclude, that the case ought to be reman- 
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Yi i ded for a new trig wt Rivectscant _ to ‘aa! € 

- judge, not t to give th e part of the charge en c 
cepted to; the costs of this.a D peal to 0 be-bome - i 

~~ by the defendant and ap a a i 
Maritews, J. “Teoneur i 7 


It is ihenekers ordered, adjadged and de. 
creed, that the, judgment of the. district court | 
be anuyulled and reversed ; and that the cause } 
be remanded, with directions to the judge not 
to give the part of the charge excepted to. — 


Livingston for the plaintiff, Duncan and Con- 
rad for the defendant. 


———. 


Wy. FREDERIC vs. FREDERIC. 


ey, 


Mahave. Appra from the court of the parish and 
ing mee city of New-Orleans. 


cet hue Mawerix, J.° ‘The plaintiff states; 
er ied pér- the year 1805, she was married to th 


s cannot 
during marriage fendant’s son, to: Ww 
‘Make to each .- lial, Tek lel 
other, by an act IN Mone 

inter vivos or es a 

mortis causa, that sheen f sd a negro woman, who 
any mutual or Fi ‘. aa 
reciprocaldona- has since Mad a . child, now eight years of 
tion. 

When thereis age; and during her marriage, a brother of 
no contract of 5 “fe 
marriage, the her's, gave her four cows and two heifers; 


child of a slave ° 
belonging to the that at her marriage, the defendant’s son had 




















wey 
‘* 
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only-a tot in the subung, St. Mary, worth $350, are Firm 
- on-which he afterwards erected several build- wa 


ne | _ings, with monies which the plaintiff had at "*"2* 


we 
bg interest, and he collected. That she became ee : 
a widow in 1820, and on the 12th day after; phemnal. 


Wife has not a 
had an inventory made of the common pros aright to inter- * 


est on parapher- 


perty in the parish of St. Charles, and s000 nay property 
after, of that in the parish of Orleans. That ormeuaing 
on the 17th of August, 1809, her husband and 

herself, made a mutual donation to the sur- 


vivor of them, of the usufruct of all the pro- 


- 2 & P 


perty, which should be in their possession, at 
the time of the death of the party dying first. 
The petition concluded, that the plaintiff 
might be allowed to retain the negro woman 
and child, four cows, and two heifers, aboys 
mentioned, erroneously included in thetiven+ | 
tory of the common estate, hervarmorie bed, r 
bedding, and wearingoa patel. That out of 
y-the sale*of the*common. property, she may be 
allowed $8599, the amount of her matrimonial 
' rights, witbrintérest from the 19th of J july last ; 
$100 0 ee epee $2 per day: for 








her and’ ant; fae that the furniture 
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FREDERIC. 










_ Fights, at least from her husband’s death. 
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of the community be given her, at the price 


of the estimation. « Pa 

The defendant pleaded the general i issue, | 
and the nullity of the donation. 

The judgment allows to the plaintiff the 
usufruct of the common property, possessed 
at the death of the husband, and the negro 
woman, whose child is declared to be com- 
mon property, or acquet ; the cows and heifers, 
and wearing apparel; $100 for mourning 
dresses ; $8599 for her matrimonial rights; 
and the surplus to be equally devided, each 
party paying their own costs. 

From this judgment, the defendant appeal- 
ed, generally, and the plaintiff from so much 
of it aS decrees, that the child of the negro 
wortian, was acquet ; and also on account of 
no intere’t=being allowed her for her dotal 










At the hearing in this court, the defendant's silk 
counsel confined his objectionsite the judg- 
ment of the district court— + * rah pe 4 


1. To a sum of $818-33 cents, mpich he 







3. To the allowance fort a Ri conee, 
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which he insists ought not to have been made, 
the plaintiff being much richer than the de- 


i ceased ; and if made at all, ought to be re- 


duced. 
4. To the admission of the donation aga 
valid one. 


I. It does not appear to me, that there is 
sufficient evidence on the record, to justify the 
allowance of $813 claimed for interest. 


Il. By consent of counsel, the sum of $600, 
allowed by the court a quo, for the cattle is 
reduced to $372. 


II. The allowance for mourning dress, 
does not appear to me extravagant. . Widows 
_are to be supplied with habitation and mourn- 
ing dresses out of the succession. Civ. Code, 


332, art. 52. id. 340, 83. Febrero addigionaday” 


2, 1, 7, sec. 3,n. 53, and no distinctions to be 
made between widows re toby ian the hus- 
band and others. _— 


ea i aol 

IV. The donation was absolutely void. 
“ Married persons cannot, during marriage, 
make to each other, by an act mter vivos, or 
mortis causa, any mutual or reciprocal dona- 


tion, by one and the same act.” Civ. Code, 


July, 1821. 
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East'n District. 258, art. 225. It is not contended, that | 
\-—~ donation in,the present case, is not exac 
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such a one as is described in the above are 





" ticle, but it is urged, that the article is not a” 





prohibiting one, and therefore does not. im- stm 


port a’ nullity, as none is expressed. ‘Id. 4, 
art. 12.* I do not see how it could be possi- 
‘ble to say, that what the law, has said must 
not be done, can be valid. 

1. The plaintiff complains, that the negro 
child was improperly considered as an acquet. 

2. That no interest was allowed ‘on her 
dotal right. 


I. To shew that the child was not acquet, : 


the plaintiff’s counsel has cited, Part. 4, 11, 
20, and Civ. Code, 332,art. 50. . 
There was not any matrimonial convention 
between the parties; hence there was no dot 
or dowry, and all the wife’s property was pa- 
raphernal.~“Phe clild issued from a para- 


phernal slave, follow's“the..condition of the 


iy 


‘ . iy” bw” 
mother, and as such is paraphernal, 


II. Interest is claimed under the Civ. Code, 
332, art. 52, where it is shewn, that the widow 
has her choice, either to claim the interest of 
her dowry, during the year of mourning, or to 
claim a sustenance out of the succession of 
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er 1 sband. This does not ali that she Eas’n Diguien ee q 


a fis “aright to interest on the proceeds of her ~~ 
g paraphernal property, in the hands of her mine 
” FREDERIO. 
pepend’s 8 representatives. 

“TI thinkthe parish judge erred in allowing | 
: to the plaintiff the sum of $818 33 cents, in a 
‘the allowance for cattle; ‘which is too, ghigh - 
in supporting the donation, and in considering 


the negro child ds an acquet ;* that conse- 






















quently, we ought to reverse the judgment, 
and ours ought to be— 


That the dotal rights be recovered without ~ e 
interest; that the allowance for the cattle be . 
reduced to $372; and that the allowance for 
mourning dresses be confirmed. 

Matuews, J. , I concur im this opinion. ' 

It is therefore ordered, adjudged andgde- 
creed, that the judgment ought to be ans 
ed, avoided and reversed, and that the. steintitt 
recover her dotal rights With.interést, the sum 
| of one.h 
Hthat of x tn bandied and seventy-two dol- 
. lars for the cattle. 






fs for her mourning, and 










Moreau for the plaintiff, Morel for the de- 
fendant. . 
Vot. x. 25 
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East’n District. 






July, 1821. WOOD & AL. vs. FITZ. 
Woon & at, Appear from the court of the first district, — TI 
vs. st 
Fitz. - . : . 
This case was determined in July, 1829, | wasa 
The plaintiff zi 
may sue the su- but the’judgment was suspended, on a motion. | obtail 
rety on a prison i 
bounds bond, fora rehearing, which finally prevailed. The whils' 
without ie 
principal, and first: judgment i is as follows :— execu 
before judgment i ; th 
against the lat- - o “¢ e p 
ter. Martin, J. delivered the opinion of the thd 
The condition prisol 
ofthe bond needs Court.* ‘The defendant, being sued on a pri- 
not be literally prisol 
that on the sta- son bound bond, executed by him as surety 
tute left t 
The party can- for A. Elliot, pleaded— taint 
Not object ain 
that he was in 1, That the principal ought to have been ay 
custody when he Ne 


signed such a gued with him. 
bond. Sa) or off 
“The signature 2. That. the plaintiffs ought first to have Bui 
or an officer on. 

esa obtained judgment against the principal. i. 
8 bound to take 

by law proves 3, That the bond was not taken in pur- 







itself, carrie 
suance of the statute. Bhi 

' 4° That the bond was given without any Th 

wal consideration, while the defendant was sentl 

in durésg.ai di in illegal | confinement. r 









._ ‘The defe abgy denied all the facts ae 
alleged in the petition. yp i On, 


There was judgment for the plaintiffs, the | 


Th 
court a quo being satisfied with the testimony lass 
taken in the case. The defendant appealed. be < 





* Matuews, J. did not sit in this case at the first hearing. 
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was arrested on a ca. sa., issued on a judgment 
obtained by the plaintiffs against him, and 
whilst at the sheriff’s office, and ip his custody, 
executed the bond, with the defendant,: for 
the purpose of obtaining the benefit’ of the 
prison bounds ; that he was not committed to 
prison ; and shortly after executing the bond, 


plaintiffs, and without satisfying them. 
Neither the plaintiffs nor their agent paid, 
or offered to pay, or advance the allowance 
required by law for the debtor’s sustenance. 
Elliot, on being arrested on the ca. sa., was 
carried to prison,, but the key was not turned 
|} ohim. While there, he executed the bond. 


jointly and severally, with the principal, is 
suable without him; and we do.ne Know any 
} teason why a previousjudgment against the 
ee F8hould be required. . 
The bond appears to us taken in pursu- 
ance of the statute. The form of the bond to 
be given is not prescribed by law. It is pro- 
vided, that the condition be, “ not to break or 
depart therefrom, (the bounds) without the 
leave of the court, or being released by order 














The statement of facts shew, that Elliot ©4st’s Distries, 


left the bounds, without the consent of the: 


The defendant having executed a bon@,# 
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‘Basta an of the plaintiff; at whose suit he (the debtor) 


Woon & aL. 
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js confined.” The condition of the bond ig 
suit is, that the debtor “ shall remain within 
the boundaries of the public prison, &c. until 
he may be duly discharged therefrom, by 
order of court, or otherwise, in due Course of 
law.” We are of opinion, that the spirit of 
the law is complied with, and the words used, 
convey the same idea, though they be not 
literally those of the statute. 

The bond had a legal consideration ;the 
exemption it procured to the debtor from be 
ing locked up within the jail. 

The violence which avoids a convention, 
must be an illegal one. Pothter’s Obligations, 
The sheriff having arrested the debtor ona 


“ca. sa., was bound to detain him till he was 


delivered to the jailor, or admitted to the 


bounds, ‘after giving bond. 


But it is contendeds-that t the detention w was | 


illegal, because the creditor had not 

the advance which was prescribed by the 

act, approved on the 17th of February, 1817. 
It is far from being clear, that debtors, not 

confined within the walls of the prison, are 

entitled to the allowance. 

The act provides, that “ no person shall be 
























Hot any Keeper of the jail to which the debtor 
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kept in confinement at the suit of any creditor, ert 


in this state, unless the said creditor pays tt ~v~\ | 

the keeper of the jail, a sum of three dollars brea 

and fifty cents a week, to be paid in advance, si 

by the said creditor, to the keeper of the jail, 

when he, the said debtor, is committed, for the 

use of said debtor; and in case the said cre-  - 

ditor should fail to pay the said sum, then the : a 

said debtor may be set at liberty. “a 
The allowance is to be paid to the keeper 

of the jail, where the debtor is committed. 

It must suffice then, to pay after, or at least 

when the debtor is committed to the keeper 


of the jail: The consequence of the failure 

























of payment, is that the debtor may be set at 
liberty. 
The sheriff cannot refuse to arrest the part 





against whom a ca. sa. is in his handgyBecause 
the allowance is not Bold ogypeonni him to 
the keeper of the.jail’” For till then, there is 
is committed; and until after confinement, 
there is no failure in the creditor; because it 
is not certain that there will be an arrest and 
commitment. The arrest and detention of 


Elliot was not illegal, because the allowance 
was not paid. Before the commitment, ac- 
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East’n District. cording to the statement of facts, Elliot asked 


to be admitted to the prison bounds, and exe- 
cuted a bond therefor. There was no com- 
mitment to jail. No illegal violence was ex- 
‘ercised against Elliot. 

If the defendant intended to avail himself 
of the want of payment of Elliot’s allowance 
to justify his departure from the bounds, on 


the ground that he might set himself at liber- . 


ty, this ought to have been pleaded. 

All that the plaintiffs may be required to 
prove is, that the bond was legally taken, and 
the condition of it broken. This clearly ap- 
pears from the record. 


It is therefore ordered, adjudged and de- 


~. creed, that the judgment of the district court 


beaffirmed with costs. 


~\ ‘ 
After the*rehearing, the following judgment 
was given:— iy, 
Ni Ee a ee 


Martin, J. A rehearing was granted, on the 
defendant having drawn our attention to the 
absence of any evidence of the bail bond 
having been assigned by the sheriff’ On a 
suggestion of a diminution of the record, a 
writ of certiorari issued, and the copy of the as- 
signment of the bail bond came up. The de« 
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* East’n District. 
fendant now alleges, that no proof was exhi- July, 1821. 


bited below, of the signature of the sheriff at www 
; ° Woop & als 

the foot of the-assignment. ' ee 
I think that the bonds taken by the officers iat 

of the court, in pursuance to law, are matters j 

of record, when put on the files of the court, 


and need no proof of the officer’s signature. 















I think the former judgment ought not to be 
disturbed, but be certified to the district court. 


Matuews, J. I concur in the opinion. 


It is therefore ordered, adjudged and de- 
ereed, that the judgment formerly pronounced 
in this case remain untouched. 


Preston for the plaintiffs, Morse for the de- 
fendant. 


—— 
DAY vs. BOOKTER. 


Apreat from the court of the third district. Damages al- 


owed for a fri- 


aa” volous appeal, fl 
MarqinyJ.PhIS4s an action on two pro- 


zi 


: issory notes; the defendant pleaded the ge- 










neral issue; the notes were duly proven, and 
the defendant offered no testimony; there 
was judgment for the plaintiff; the defendant - 
appealed; brought up the record, but no 














r . 


202, 


"East District peared in his behalf. The " 
poyen counsel appear case has 


~~ been heard ex-parte, and it clearly results, that 


* Day 
vs. 
BooxTER. 
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delay was the only, object of the defendant in 





appealing; the plaintiff and appellee has pray» J ¢ 
ed for the damages, which we are by law au. 3 
thorised to grant. hee 
I think, that we ought to affirm the judgment a 
of the district court, and allow ten per cent | de 
to the plaintiff and appellee, on the amount th 
of the judgment, for the damage ‘he has sus. wl 
tained by the frivolous appeal of the defen. as 
dant, with costs of suit in both courts. ine 
Matuews, J. This appeal was evidently ee 
taken for delay only, and in affirming the i 
, bor 
judgment of the court a quo, damages ought 
_* to be allowed to the appellee. ” 
It is therefore ordered, adjudged and de- ren 
sed, that the judgment of the district court hav 
be d, and that the plaintiff and appellee had 
_recover, in addition to the judgment, ten per ade 











cent thereon, for the da s Ne sustain- | his 
ed by the wrongful appeal of the efend alin 


Preston for the plaintiff. 
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rk ST. ROMES vs. PORE. ee 
e : PQvw 
On an application for a-rehearing, in this °Ro™™ 
case, which was determined in May last, ante 

30, it was urged, that— jo 
_ Any kind of defect in the thing sold, is not 


a ground for the action of redhibition ; such 





Pore. 


defects alone are considered ’as renders the 
thing absolutely unfit for the purpose for - 
which it was intended in commerce, or such 
as so far diminish its utility, or render it so 
inconvenient, that it is presumable, that if these 
defects had been known to the buyer, he 
would not have bought at all, or would have 
bought at a reduced price. Civil Code, 356, . : 
art. 67. og 
The seller is not accountable for the appa- wi r 
rent defects or vices which the buyer could 4” 
have seen himself; as for example, if a horse 
had lost his eyes, the buyer.cannot complain of 
adefect, of which he is ignorant, only through 
| his sown faulty, anymore than those the seller 
, nay have declared to him. Jd. art. 69. Vigi- 
lantibus non dormientibus leges sugserviunt. 
The redhibitory defects, owing to the sick- 
hess or infirmities of slaves, consist principally 









inthe three following diseases, v7z.- leprosy, 
Vou. x. 26 
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me ailments or infirmities, with which slaves may 


6r. RomEs 
vs. 
Porz, 


be attacked, they form or constitute redhibi- 


tory defects, only when they are incurable 


by their nature. So that the slave subject 
thereto, is absolutely unfit for the services for 
which he‘is destined, or that his services are 
so difficult, inconvenient or interrupted, that 
itis presumed, that the buyer would not have 
bought him at all, if he had been acquainted 
with the defects, or that he would not have 
given so high a price, had he known that the 
slave was subject to that sickness. Jd. 358, 
art. 80. i: 

According to this part of the law, which 
being clear and free from ambiguity, the judg- 


_es are forbidden to disregard the letter, un- 
“weder the pretence of pursuing its spirit. (Id. 


5, art, 13,) any infirmity, other than one of the 
three thehtioned, in order to constitute a red- 
hibitory defect, must: sbe incurable in its na- 
ture, and “render the slave absolutely: 


for the services for which it is destined; or | 


at least-render¢hose services so inconvenient, 
dificult and interrupted, that it is to be pre- 
sumed, that if the buyer had been acquainted 
with these defects, he would not have bought 
at all, or at least, not for the price given. 





With regard to other ; 
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The testimony of Dr. Dupuy shews that the 
qnfirmity of the slave must have been appa- 
rent at the time of the sale ; but we have a 
better proof of this. The plaintiff himself 


_ admits in his answer to our interrogatory, that 


he knew the infirmity of the slave before he 
signed the act of sale. So that, it cannot be 
presumed,* that he would not have bought 
her had he known the infirmity: The obli- 
gation of the seller.to declare the defects of 
the thing sold. does not hold true; because 
the defect was apparent, and the purchaser 
knew the infirmity. Sctentia uériusque par pares 
fact contrahentes. 

An infirmity is incurable either by its na- 





East’n District; 
July, 1821. 
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St. RomsEs 
vs. 
Porg. 


ture or by the progress it has made, or by | the . a 


When an infirmi- 
ty results from the i injury of one of the organs 
necessary to life, ‘as the. brainy the heart, or 


ignorance of the physician. 


correctly, to be incurable by its nature, 
when the healing art has no remedy to cure 
it; as the yellow fever, the bite of a rattle- 
snake in one of the arteries, the hydrophobia, 
or rabies canna, &c., which one day may 
When an infirmity, 


eease to be incurable. 


_ the Jungs, jit-is,-arid will always be, incurable - 
 byits nature, Itis also said, though not very 
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curable by its nature, has been neglected or 
ill-treated in its beginning, it reaches a stage 
where it ceases to. be curable, and is said to be 
incurable’ by the progress it has made. When 


the infirmity is such that the physician called 


to heal it, ‘is ignorant of the means of cure, 
it is said to be incurable by the ignorance of 
the physician. : 

*Out of these three classes of incurable in- 


' firmities, the law gives the redhibitory action, 


in the case of those which are incurable by 
their nature. Indeed all infirmities, incurable 
by their nature, do not give rise to the redhi- 
bitory action. The infirmity must be such as 
to render the slave absolutely unfit for the ser- 
vice, &e. 

“The ohly proof adduced by the plaintiffis, 
that on the 17th of May, eight days after the 
sale, he had the*slave examined by Dr. Du- 








puy, to whom she appeared very sick, and whow | 





supposed her to be incurable, but the doc- 


tor is neither positive as to the incurability of . 


the disease, nor explicit as to the causes of it. 
Admitting that he was, does it follow that the 
disease was incurable, on the day of the 
sale, eight days before? One might as well 
conclude, that, because a disease was incur- 
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able on the last day of December, it was soon East's Distnet, 


the first of January. Without having studied 
either Hypocrates or Celsus, every one who 
has the use of his reason, knows that there are 
diseases so rapid in their prégress, that they 
become incurable in one day, one hour; nay, 
in one minute. 

To say that the redhibitory action is taken 
from the buyer, only when he knows: the na- 
ture of the disease, 7. e. that it is incurable, 
is a cavil. The nature of a thing is what 
constitutes it what itis. Rerum:natura illa est, 
qua res queeque conststunt. 

The nature of things is known only to the 


supreme maker of them. The only thing, the — 


July, 1821. 
Pry 


St. RomEs ~ 


v8. 
Porz. 


knowlege of which we, ignorant men, are by, wd 
our limited nature, permitted to attain, | isthe | 


effect produced by thewiature of things. We 
are all ignorant of the,,nature of fire, but we 


. | know itis watm by its nature. We are igno- 


tant of the nature of matter, but we know it 
is indestructible by its nature. We are all 
ignorant of the nature of infirmities, but we 
know that some of them are incurable by their 
nature. To say that the nature of fire ‘is 
warm, that of matter indestructible, that of an 
infirmity incurable ; is to say what consti- 
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tutes fire to be warm, is warm, what consti. 
tutes matter to be matter, is indestructible; oy 
what constitutes an incurable infirmity, to be 
incurable, is incurable, is nonsense, because 
it is giving attributes to entes rationis. 

An infirmity, incurable in is nature, is one 
which, in consequence of what constitutes it 
what it is (which we have agreed to call its 
nature) admits of nocure. If the intention of 
the legislature had been to give the redhibi- 
tory action to a purchaser, for all incurable 
infirmities, certainly it would not have made 
use of the words, incurable by their nature. If 
the’ maxim tnclusto untug est exclusto alterius be 
correct, it is clear, by the words of the statute, 


“ ea that the redhibitory action is given only for 





infirmities incurable by their nature. Very 
little reflection will ‘be needed to satisfy us, 
that the action is not-given in cases of infirmi- 





ax. 26 see Ges 


_ ioe a. ._4t Aaa 


ties, incurable by the ignorance of the ‘phys | pa 


sician, or by their progress. 

In the first case, it would be unjust to let 
the seller suffer, in consequence of the err- 
or of a man whom he had not chosen— 
Factum suum cuigue, non adversario, nocere debet. 
De reg, jur. 155. In the second, it must be ap- 
parent, from the nature of things, that the buy- 
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er may perceive the infirmity, and if he pur- ® 
chase, notwithstanding this, volent: non fit tn- 
juria. . 

‘Certainly, if the plaintiff, endowed with the 
faculty of penetrating into the mysteries of na- 
ture, had seen that the slave’s disease was in- 
curable, or would terminate fatally, no one 
can believe that he would have bought. 

But, sper emptio est, ff. de contr. empt. C. 8. 
When a man buys the casting of a fisherman’s 
net, who is silly enough to think the bargain 
would have been made, if the buyer had 
known that no fish would’ be caught. He 
bought with the hope of fish being caught. 
So he, the plaintiff, bought for $500, the hope 
of curing a slave, who one month before, had 
been sold for $900. ‘ That he bought such an 
hope is proven, by his placing the slave under 
the care of a physician, and having her niirs- 
ed for a month, although he was informed the 
disease was incurable; his making no claim, 


_» and’ neéglécting all means of preserving his 


pretended right till his hope had entirely 
vanished. 

The plaintiff, as is often the case with the 
purchaser of the casting of a net, has been dis- 
appointed, yet he must pay, velutt cum jactum 
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East’n, District. 


Yesult to the purchaser, and in case of a fatal 
termination, the loss would be the seller’s, |. 


the purchaser. It was not incurable either ia. 


such incurability; none certainly results from 
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retts a piscatore enimus, aut indaginem plage positis 

G venatore, vel pantheram ab aucupe: nam etiams, | 
nthil capit, nthilominus emptor pretium prastare : 
necesse habebit. ff. 1. 11, in fine de actionibus emp. | 
tt et vendite. 

Another reflection will suffice to refute the | 
idea that the parties contemplated that the 
vendee’s claim would depend on the issue of the 
disease. Any oney even the least acquainted 
with the human heart, knows, that every one, 
however unfit he may be for the purpose, ismore 
willing to trust his own concerns to himself, 
than others. Can it be believed that the de 
fendant, selling for $500, a slave, who a little 
before had cost him $900, intended to trust 
his cure to the plaintiff, a bachelor, unae- 
quainted with the healing art, in the expecta- 
tion, that in case of his cure, the benefit would 





The infirmity'was apparent and known to 


its nature, nor by its progréss, at the time of 





sale. At least no proof is administered of 





the death of the slave. Every treatise of logic 
warns us against the sophism, under the title 
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non causa pro causd; such a reasoning redue- Ey 7 "com 


ed to its simplest expression, being post hoe, “v™~ a 
op Sr. RomEa Be 
ergo propter hoc, which is absurd. a - 


Porz: 


eats 
ce 
3 


ro. 8. &- 


Martin, J. observed, that the defendant sug- 
gested, that the court erred in affirming the 
judgment of the parish court, because’the 


disease was not incurable in its nature, and 
did not render the slave absolutely unfit for 
the service for which she was intended; nor 
render her services so inconvenient, difficult 
and interrupted, that it may be presumed, 
that if the buyer had been acquainted with 
the disease, he would not have bought her at 
all, or would not have given so high a, price. i ll 
Civ. Code, 356, art. 67, 69, 2d. 358, art. 80. 
_ That the counsel seemed to believeythatt is 7 
necessary, that all these circumstatices should 
occur, and that a disease-inctrable in its na- 
tureyis not,per'se a redhibitory one: that the 

* absolute ‘unfitness of the slave, for the ser- 
vices for which she was destined, &c. must be 
also shewn to exist. 

That he could not see how it can be doubt- 

‘ed, that the sole circumstance of a slave being 











attacked with a disease, which the medical 
Von. x. 27 
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art cannot cure, and must shortly terminate 
fatally, is a redhibitory one. 

That the chief enquiry is, what was the dis. 
ease of the slave in the present case ? 

That the disease was so, when Dr. Dupuy was 
called, cannot be doubted. He swears, he 
thought her incurable. On the second day | 
she appeared in a state of complete marasme, 
with all the symptoms of a chronic disease, 
in its last stage. He attended her carefully, but 
to no purpose. She died won the 18th day. 
He supposed the disease was seven or eight 
months old. Dr. Dow informs us, he was 
called to visit her soon after the defendant 
bought her, and he recognised her as a former 


" patient of his, whom he had attended seven 





months: before. 

That thedefendant informed the court, that 
he purchased the»slave about seven months 
before he sold her to the plaintiff;..and' some 
days after, discovered “ that she was sick, 
and had been so at the time and previous-to 
the purchase; and not knowing that he had a 
redhibitory action against his vendor, he caus- 
ed her to be sold-at auction, arid the plaintiff 
purchased her.” — “ 

He did not cause the sickness to be dis- 
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closed to the bidder; and when the plaintiffin 
formed him that she was sick, he did not admit 
that she was, and that this was the reason:he 
sold her; but falsely declared, he did not know 
that she was, but meant to sell her (as he had 
bought her) with a warranty of redhibitory 
diseases. 

That the impression on the mind, after ma- 
turely weighing the testimony, is, that at the 
time Dr. Dupuy saw her, she laboured under 


a disease then incurable; the seeds of which 


existed in her for.siine or ten months before 
the sale. . 


That a distinction was attempted to be ° 


made between a disease incurable in itsnature, 
and one curable in its origin, but in a stage of 


incurability,on account of its progress; that he 


had conversed with medical men of ‘talents;6n 
a point like this; and was not able todraw cor- 
rect information from them.or tiiedical books; 
and they hardly-recognise any disease, which, 
“in its incipient stage, may not yield to the heal- 
ing art. Surely ifa vendor is not permitted 
to sell a slave attacked with a disease (if such 
there be) incurable in its incipient stage, it 
cannot be lawful to sell him attacked by one, 
which might once have been cured, but has 


i Easv’y Disteicn, 
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cay te become absolutely incurable 'by its progress, 
~~~ without disclosing the fact; it is difficult:to 


ee see any difference in the turpitude of either 


PorE. 


sale,.and it is believed, there is not any in y 


the illegality. 

That it was said, that the court ought to 
have reversed the judgment of the parish court, 
because, from the circumstance of Dr. Dupuy 
swearing that he conceived the disease incur- 
able when he was called, the judge has drawn 
an illogical conclusion, that it was so at the 
time of the sale. + a 

The court often”said, that on questions of | ye | 
fact, the conclusion of a jury or ofa judgea | 
quo, would have considerable weight with it, 
and could.not be disregarded, tinless it appear- 
ed manifestly wrong; and in a late case, its 
appearing, so, they thought it best to send 
the record. back, with directions to the judge. 
to submit the question to another jury. When 
a: case is submitted toa “yury,_on distinct 
issues of fact, unmixed with any legal ques- 
tions, the law makes the finding of a jury con- 
clusive in this court. 

That the act of sale, bears date the 9th of 
May, and the doctor attended her, for the 
first time, on the 17th. So that during the 
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intermediate days, the disease may have einen 


reached its stage of incurability, and so non ~~~ 


Sr. Ro 
constat, that the disease was incurable on the — 


day of sale: the neglect of the- vendee, ‘to bina a 
| “} have the slave attended by a physician, is also | 
presented as a probable cause of the disease . 
having reached its stage of incurability, a 
The defendant might have put this question 
beyond a doubt, by enquiring from the doc- 
‘| tor, whether he conceived that had he been | 
ee called eight days before, he might have cured 
| her. Many diseases gre dectiving in their 








a | appearances, and often a dhaceti is not had to 
‘} medical men, till family remedies appear un- 
'} successful. . If the defendant had thought it 1 

| of any avail, he might have questioned Gi- * J 


. 










guel, the friend under hoor care the plain- J 
tiff placed the slave,*.and he might I have” 

_ known what care was taken of her. _ wHiaps 

- the plaintiff was’ lulled into,seeurity by the 

- false statement of the defendant, that he did 
not know that a:slave, whom he sold after 

“4 keeping her two months, had any ailment. | 

‘| That the merits of the case are certainly 

a with the defendant; certat de damno vitando, he 
4 ; seeks to avoid a loss, by rescinding a sale to 
} which he was induced to accede, on the as- 
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surance that the vendor knew not of any aik 
‘ment in the slave. The defendant certat de. bein 
lucro captando, unconscientiously to gain te deite 
price of a slave really worth nothing at ¢ the « 
He seeks to enrich himself by the loss of te dee 
plaintiff; The former must, therefore, be held T' 
to very strict proof of his allegations. stg shir 
_® That much stress.was laid on the plaintiff’ | who 
‘knowlege of the sickness of the slave, be | that 
fore hesexecuted the deed; a circumstance | of c1 
which is presented as destroying his right prev’ 
‘the redhibitory action, This would be the} pres. 


case, if he had not insisted on the warre ity A | of a 









But the representation of the vendor, | sick, 
there was a warranty against redhibitory de - | cian 
fects, appears to have induced him to sign the | and | 


act, and pay the price. The knowlege ‘ 
“the yendée does not prevent his availing. 
himself of the redhibitory action, says Pothier 
when he has stipulated that there should be 
warranty. T'raité du contfat.de vente, n, 209, | any 1 
ff: 1.4, sec. 5, de dolo et met. But in the presen 
case, the plaintiff. though he had discovere 
something was the matter with the a 
appears to have been ignorant that her in- of inc 
disposition was a tedious one. His vendor | Th 
assured him he had no knowlege of the slave | the a: 
pre! 


Serva 
had 1 
Tk 
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being sick, though this knowlege was the in- Rane 
ducement he had to sell; and hinted, thatif ~~ 


Sr. Ro 
the disorder was a redhibitory one, the ven- = 


dee was secured by the clause of warranty. : — 
That it is objected, that the court erred in 

affirming the judgment of the parish court, 

who did not consider the ease inits true light, , 

that the vendee bought for $500, the hope . 

| of curing a slave, who had, but oné month 

to previous, sold for $900; and the proof of this is 


so 


4 
rd 
ey 
: 
a 
eed 
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he 
WwW 
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! e presented in his placing'the slave in the hands 

tf. | of a physician; causing her to be treatedas , 
\ sick, during one month, theugh the physi- 
e | cian had told him, he supposed her incurable, , j 
‘ and not claiming, or performing afly act con- : 
[ | servatory of his pretended right, till that none be 4 
3 had vanished. . ‘ . 
ir, This care, which the,plaintiff is Sesttti to 
ave taken of the slave, anust acquit him of 
any neglect of her cure, and repel the idea 
ent) that it was for want of attention to her, that ie 
| the digease so far progressed, while she was 

} in the plaintiff's. hands, as to reach its'period 

i i 1 of ineurability. 





a | That every thing on the record contradicts 
avé | the assértion; that the plaintiff did intend: to 
: purchase any other but a sound negro; at least, 
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Basia Disc any but one free from an incurable dises “_ ti 
ly, 1821. a 

_~erw The auctioneer was directed by the defer Pp 
Sr. RomEs i: 

vs, dant to sell a negro, without disclosing ay th 

a thing of her being. sick ;, though the vende Zl ju 

knew she was, and» this circumstance alone ci 


induced him to sell. ta is true, she was sold ck 
for a little below the price at which the defen | —c¢ 
«, dant had bought her. But this ciréumstanee 





ie happed® daily in sales at auetion. ‘i wi 
ay © Thet judge thought there was: nothin gi ty an 
eee ot was offered,to induce the court to g at | be 
\ ee a a rehearing, o or that could authorise it. Th ex 
_ “plaintiff had fully proven his case. He might ‘| oc: 

. " shave demanded the rescission of the sale ha 


, account ofthe false @eclaratign of the vend 1 | 
“ethat héknéw not of any ailment of the slave, 












a 
but heyhad l put it on the fairest ground. Het fs 
stated»he bought a slave, whom he knew} de 
before the -exéeution of the act of sale, butmly =’ 
when he bid her off, to be sick:” He’ knew ntl} cas 
whether the disease was curable or not; fi a to 
hesitated to pay his money, and paid it‘on@i@] an 
assurance, that:if the disease was incurabl| nat 
his money would be returned. The’ eveil] the 
has made what wasdoubtful certain, | de 


He concluded that no rehearing ought 0 | tion 
be granted. | 
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Martuews, J. observed, that he had atten- © fa De 
tively considered the reasons offered on the ww 
f iderationof Seat 
part of the appellant, fora reconsideration 9 - 
this case, and was net able to discoyer that T 6, oe 
justice, or a proper application of the prin- 
ciples of law on whichat depends, require any, 

























change in the judgment heretofore pronoup- fei : 
ced. , ’ ee ‘ » , i: 
The nature of the action, the ewidenge ee 
which the respective rights of the parties reat, 9°". 4 
and the law that must, govern the éase, oa eee ue . 


been so fully and satisfactorily exdinined and” oe é 
explained by judge Martin, that he daqped Oe. ** «ae 
scarcely necessary to add y thing to hat 
has been said. Le 8 
The plaintiff” s right to —- depends on § 

a proper interpretation of the BOdh fart of the 
Civ. Code, wherein it theats of* the warranty, of 
defects of thin sold, and redhibitory vices. 

nd This law, afte enuntttating three distinct 

ot i cases by name, as redhibitory defects, proceeds 

F to express generally, that all other diseases 
and infirmities which are incurable by their 
nature, so that they render the slave subject 
thereto, unfit for the service for which he is 

-q destined, &c.,do authorise a redhibitory ac- 
it) tion. The difficulty in the iMETROERIOR of 
Vo. x. 28 


a 
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diseases, any class of them which are said to 
be incurable in their nature. It is certainly 
the nature of all diseases to give pain, and in- 
terrupt more or less the ordinary pursuits and 
labours of men, and to cause death, especially 


« when any of the principal organs of : ans 


life are attacked.” 


He'believed the just and true meaning to be 


given to our laws, on the subject of diseases in 


_ slaves, is that ~whenever the evidence in the 


case shews that the slave was diseased at the 
the time ‘of, sale, and that such disease pro- 


gresses * without " interruption, so as to en 


tirely destroy the utility of the slave, it 


ought to be considefed as,a redhibitory de- — 
fect; unless it appears clearly that the pur | _ 


chaser knew the nature and extent of the 
disorder, and consented to purchase under 
all risks. This would be purchasing the 
hope or chance of gain. But it is clear from 
the evidence in the present case, that St. 





consists in the proper meaning te 
am be given to the words, incurable by their nature, 
He had made some enquiries, and looked’a — 
little into the subject of nosology, and had not’ 
been able to discover in the classification of 








Romeg had no intention of making such a pur- | ° 
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chase. He bought with a guarantee against 
the diseases provided for by the. Civ. Code; 
and from all the circumstances shewn by the 
testimony, the court was of opinion that the 
slave was, at the time of sale, afflicted with 
one of those diseases. 


East’n District, 
July, 1821. 
PY a 


Sr. Romzs 
vs 


Porg, 











: CASES 

ARGUED AND DETERMINED 
: In THE 

SUPREME COURT 
ste nel 


STATE OF LOUISIANA. 


a Alpe 


West'n District WESTERN DISTRICT, AUGUST TERM, 1821. 
Aug. 1821. 


PQY ee 
j —= 
Wray WRAY vs. HENRY. 
v3. 4 
Hewry. 


Appeat from the court of the sixth district. 
An order of ‘ 

seizure cannot be aikie 

be obtained on Martin, J. The plaintiff, endorser of the 

the affidavit of ; : 

the plaintif,  Gefendant’s promissory note, the payment of 

that the money . fi 

is unpaid; and Which was secured by mortgage, obtained, on 

of another per-, . ° 

son, that theen- his affidavit, that the amount of the note was 

dorsement of the 


néte is in the Unpaid, and on that of another person, that " ’ 


hand-writing of 


the original the endorsement was in the hand writing of © 


should, the ‘de- the original payee, an order of seizure. 

ioeiaseestte The defendant obtained a provisional in- 
Seapelariy, rs junction, on a suggestion that the original 
the plaintiffs © payee had not divested himself from his in- 
2 to the ™- terest by an authentic act, and that there was 


no authentic act, evidencing the plaintiff’s in- 
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terest; so that the order of seizure had been Wee's District. 
























Aug. 1821. 
improvidently grantéd. : aw 
The injunction was made perpetual, and — 

Haesry. 


the plaintiff appealed. . 
_ His counsel urges, that the court a quo 
erred, inasmuch as thé defendant did not 
deny the plaintiff’s right, but complained 
only of the want of evidence of it, and that, 
at all events, there ought to have been judg- 4 
ment thatthe defendant pay the money, and | 
that the mortgaged property. be levied upori- a 
It appears clear tome; that the order was _ 
improperly granted. A judge at his chamber 
cannot try a question of fact, a matter in pays, 
viz, the verity or geriuineness of an. éndorse- 
ment, or thesignature of a party to a sous seing 
prive. All the positive facts, in a, case like 
the present, must be established béfore him, 
by authentic; acts. The negative oné, that z 
the money is not paid, is before him, required 
to be made out by the oath of the creditor, 
although, generally speaking, one be not 
bound to prove a negative. | 
If the order of seizure issued, improperly, 
the defendant had only to shew this, to procure 
it to be set aside. He had no need to go into 
the merits of the case. It sufficed, that he 
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West'n District. should make it appear, that the requisites of a 
\e-~ the law were not complied with. The plain- 


tiff having prayed for an order of seizure only, 
the court could not proceed to give him judg- 
ment. The defendant not having been cited, 
was not bound to answer any claim or de- 
mand of the plaintiff He came into court 
for the sole purpose of shewing, that the 
order of seizure issued improvidently. He 
was rather a plaintiff than a defendant. 


I think we ought to affirm the judgment of 
the district court with costs. 


, Matuews, J. I concur. 


It is therefore ordered, that the judgment 
of the district court be affirmed with cost. 


Scott for the plaintiff, Thomas for the de- 
fendant. 














